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ADVERTISEMENT. 



It having been suggested that the title by which this 
volume was first published, very inadequately expressed 
its real character : it has been thought expedient to re- 
publish it with one more fully declaring its contents and 
objects, which were intended to show the origin and gra- 
dual progress of the parliaments or legislative assemblies 
of England, until the period when they acquired the form 
and consistency which existed until the passing of the 
Reform Bill, and of the parliaments of Ireland to the 
reign of Henry the Seventh. 

A second volume containing the sequel of the history 
of the parliaments, and other matters connected with the 
history of Ireland, was intended to have followed, but 
finding the materials to apply more properly to a general 
history of Ireland, than to its parliaments exclusively, 
they have been reserved for such a work. Some ne- 
cessary additions have been made to this volume, illus- 
trative of the causes which led to the enactment of 
Poyning^s law, and other matters connected with the his- 
tory of that very interesting and extraordinary period, so 
as to render the present work complete in itself. 
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CHAPTER I. 



OMIKBAI. OBSBBVATIOMS. 



On commoD topics men argue rationally and logically, 
and proceed to their investigation according to rule ; but 
their free and glorious constitution was, formerly, to Eng- 
lishmen ao much an object of veneration, and almost 
idolatry, that they couki not be satisfied io seeking its 
origin amongst sources similar to those from which have 
sprung the iustitutions of other nations, but searched for 
it in the clouds and mi^ts of antiquity, and in the camps 
of their barbarous northern ancestors, and, indeed, any 
where but in its true locality, and, therefore, have been 
led into a labyrinth of contradictions and anomalies. 

Writers on the history and constitution of England 
have fondly clung to the idea that from, and even before, 
the Norman conquest, there existed something like a po- 
pular, constitutional» and free government, and a repre- 
sentation of the people, which they imagined to have 
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exercised the functions of legislation during tlie period of 
Saxon jurisdiction, continued, but in a modified and al- 
tered shape, in the reigns of the first eight kings of the 
Norman race. Even the Lords' Committees were not free 
from the influence of this national, this patriotic infir- 
mity, for they repeatedly admit, they can discover no 
evidence of a popular constitutional legislation, yet speak 
of the constituent parts of the legislative assemblies of 
those times. 

The natural and logical method which suggests itself, 
is to adopt the plan one would follow in investigating 
the constitution of a corporation ; and the first question 
is, '* What liberties and rights are granted by the 
charter f" Unless the exyoyment and use of liberties, 
not contained therein, were manifest by the practice 
of the corporation, the charter would be presumed 
to include the whole ; but if it were evident that such 
liberties were used and enjoyed from a giveti period^ 
then a subsequent grant might be fairly presumed, the 
record whereof had been lost; but no legal or logical mind 
would presume the existence of liberties and franchises, 
which appear neither in the charter, or by the usage of 
the corporation. 

It is no easy task to examine a subject like this, with- 
out touching on other matters, differing indeed, but at the 
same time so closely connected with, and related to it, by 
custom, times, and circumstances, that it is next to im- 
possible to understand one, without a correct knowledge 
of the other, so dovetailed and interwoven are they toge- 
ther, arising out of, and dependant on each other. 
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The laborious and volainuious reports of the Lords' 
Committees contain a great mass of information^, but it 
may be said to be of materials only^ mixed up^ indeed^ 
with reflections and arguments^ hixt in such a fann, that 
minds endowed with vigorous and strong powers of aiw 
rangementj alone are able to digest them^ aft^r repeated 
readings and the most painful investigation. Their lord* 
ships draw conclusions, but declare th^n to be unsatisfac- 
tory^ and that they have not been able to dissipate the 
mists of uncertainty^ in which the origin of the dignity of 
a peer of the realm is enveloped. 

When those noble> aUe^ and acute lawyers^ statesmen, 
and scholars, are dissatisfied with the result of their 
labours, it is little less than presumption, in so humble 
an individual^ to undertake the task, but in the hope of 
rendering some service^ I have been induced to persevere. 

Early in the invest^tion, I found that mapy ii^di^ 
viduals were 4enam^iated baratu, who never could have 
obtained that tiUe by 9iii}nf in pariiamtni, and earh 
palatine, who did not bear, as titles, tl^e naines of the 
counties of which they were earls; these tides could 
have no necessary ccvmection with sitting in parliament, 
and, therefore, earU and barons were not> as such, peers 
or lords 0/ parliament. This led to a conclusion, that 
the ancient assemblies of barons were different in their 
constitution and objects, to those we now call parliaments, 
and opened an extensive field for investigation. 

The Lords' Committees in the following extract, have 
suggested a reason why the history of the Parliaments of 

B 2 
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England has so long been a matter of difficulty and ob- 
scurity : — 



« 



One thing has been sufficiently shown by these re- 
ports^ namely^ the danger of going far hack into anti- 
quity> to establish rights to the dignity of peer of the 
" realm, not sanctioned by continued usage of later years; 
" and of applying the principles estabiished by fnodern reso^ 
** lutions and decisions to what haspassedin earlier times'** 

lliis idea^ however, is not altogether new. Mr. Reeves 
in the prefisu^ to his '^ History of the English Law,'* says^ 
*' I found that modem writers, in discoursing of the an- 
cient law, were too apt to speak in modem terms, and 
generally with a reference to some modern usage.— 
Hence it followed, that what they adduced was too often 
'* distorted and misrepresented, with a view of displaying 
and accounting for, certain coincidences in law at dif- 
ferent periods. As this had a tendency to produce very 
great mistakes, it appeared to me, that in order to have 
a right conception of our old jurisprudence, it would be 
necessary to forget for a while, every alteration which 
'' had been made since, to enter upon it with a mind wholly 
*' unprejudiced, and to peruse it with the same attention 
'* that is bestowed on a system of modem law." With 
all our care, and fortified with a determination to be go- 
verned by those principles, we are very apt to fall into 
errors in a discussion of this nature, and unconsciously 
ding to prejudices, even after we are convinced of their 
being erroneous. 

« Third Report of the Lords* Committee, p. 236. 
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The difficulty of rightly understanding the real cha- 
racter of English titles of dignity has thus^ in a great 
measure^ arisen firom confounding persons possessed of 
feudal seignories in ancient times^ whether called earldoms, 
hanaurt, or baronies, with j^ers, or lords of parliament, 
which although distinct^ and altogether different in their 
nature and origin^ yet time and disuse having gradually 
obliterated all precise recollection of their functions^ peers^ 
or lords of parliament^ have been confounded with the 
ancient earls and barons, merely because they bore the 
same names. 

The feudal system obtained almost over all Europe, 
with certain local peculiarities ; for it accommodated itself 
to those customs and laws which existed in the countries 
where it was introduced, and its principle was to vest in 
the chief of a dbtrict, whether called an earl, baron, or 
lord, judicial authority, and cognizance of the pleas pe- 
culiar to the country. Thus the Saxon laws, pleas, and 
customs, found in England at the conquest, were after 
that event administered in the feudal courts of the Nor- 
man barons, although very dissimilar to those of Nor- 
mandy. Earls (or counts) and barons, existed in coun- 
tries where legislative assemblies were unknown. In 
most parts of Europe, individuals were invested by the 
sovereigns with extensive territories who, in these 
seignories, possessed jurisdiction and power, and they 
had their courts and judges, where they administered 
justice and law, rendering homage, fealty, and military ser- 
vice, to the sovereign. In the Gkdlic possessions of the 
English kings there were earls and barons, who owed 
them service, while the kings themselves were vassals of^ 
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and did homage to, the sovereigns of France as their liege 
lord. 

Cmise oommenoes his able and useful work on Dignities 
with the common errors^ and thus the evidence he pro« 
duces annuls his condusions. He says, 

'* The dignities, or titles of honour which exiti in Eng* 
** land, derive their origin from the feudal institutions, and 
^ were introduced into this country by the Normans." 

Having thus laid down as a principle, that the ancient 
bturans were possessed of dmilar functions as a modem 
pur of parliament, he calls the assemblies of those baroHs 
parliamentt, and the laws, enacted in those times by the 
Idng, actt of parliament, and by thus embanassing Us 
subject, becomes involved in difficulties from tehidb he 
attempts to extricate himself by presuming the enactment 
of imaginary laws, at some period of English history, 
which he is totally unable to fix upon, or even to guesis at, 
from any indications, or signs of the times, to be found in 
record or history. 

That feudal or territofrial seignories, called counties pa- 
latines, or earldoms, and baronies, were established in ^g- 
land by the Conqueror, there can be no doubt ; but the 
names only of the exitiing dignities are of Norman origin, 
their nature and origin are altogether English growth. 

In his first chapter Mr. Cruise states that these feudal 
dignities were not "mere personal distinctions, but were 
" annexed to lands, and were conferred by a grant of those 
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'i iai^" ''And that the feodal apvereigns daimed apd 
*' e y gr oi fl ed the n§^t of trocting a pfutkular tract of land 
'' iutQ tL/ntdum d^faiis." ? That feudid digmtifia were 
*\jirmufgMLbU with ti|6 feods to wtuch the; were apnezeid* 
'^ and a/rvr(4vM»r ucq^ir^d tk€ di^Uy witA iJU eiiaU" 

'' That in France in anident Uffies ewery person hjoi^ng 
hit estate immediately of Uie long, tn(A a right ofaidmu 
miMUrmg jmtiet/^ to those who held under him^ in ami 
mud ermmal casesy was entitled to the appellation of 
''a harmni' and he quotes the Orand Goustiujuer de 
France^ lib. % c 2 — '' Tout hcmrne qui a haute juitice en 
'^ rt$$ort 9€ f€mi mnminr Banm," 
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ISpdmaa says irr^'BaroMm focani qmmrummi^Umfue 
" im^pirJum i#Ac^ ss miig^ catiro, ex amceuumeprinc^ii^ 
** veiut aiii foquuniur, summm media ei infinue juri$dic' 
" iumii : ju» in arce, quadam a principe conceuum," 

ln0ikeGrafid ComU^misr de J^ormandie^iosiiiex the head 
De Beiem^fiB the.followingpassage:^-''^'!^ n^tamdum eei 
" quod fuedam etttU ftudm capitalia, qumdam supposila ; 
" capitaUa emit qute in capite tenentur, ut cof^itatus, 
" Aawii^, et Jeuda loric^p" 

In the grant to William de Broasa of the honour of 
Limerick by king John> he is directed to hold "adeo libere 
'' W atii eamialet iaranee noetri in Hidemia tenent." 



* Co^nisADGe of cerUio pleat was granted io all. the patenti of 
those Isnds called baronies in England and Ireland, which power or 
jurisdiction camstituted the haroHjft and, as in France, might be con- 
sidered as itmominating principle. 
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In page 10^ Mr. Cniise calls the councils^ directed to be 
summoned under the 14th chapter of Magna Charta^ par- 
iiofnenit, and again in § 34^ he says^ that ''the right of <tV- 
" tinff m parliament, was confined to those who held entire 
" baraniet, and that before the reign of Henry III. every 
" tenant, in capite, was, ipto facto, 2l parliamentary baron, 
" and entitled to be summoned either by the king's writ, 
'' or by the sheriff of his county, yet about thai time tome new 
*' law teas mack, by which it wai atablished, that nopenon 
though potteued of a barony, thould come to parliament, 
without being expretzly twnmoned by the king*t writ" 



€i 



Mr. Cruise is compelled to preiume a law, in order to 
account for what his intelligent mind was convinced 
was true, namely, that no one could attend a parliament 
unlets summoned, and yet not even a reference to any such 
law is to be found. 

The ancient councils were not constituted in the same 
manner, or invested with the same powers in modem par« 
liaments, therefore, what was strictly legal in respect to 
the communia concilia, was totally changed on the insti- 
tution of parliaments. The communia concilia r^ni, 
consisted only of the king's tenants in chief, as of the 
crown. 

Lord Coke says on Magna Charta:— -''It is to be under- 
" stood, that if the king give land to one, and his heirs 
" tenendum de rege per servitium baronize, he is no lord of 
" parliament until he be called by writ to parliament." 



Considering parliament as a court of justice, all the 
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barons by tenure were bound to attend, if summoned, 
and were liable to amerciament for refusal or neglect. 

Mr. Cruise followed the errors of his predecessors, by 
confounding the persanai dignity of a peer in parliament, 
inherent in the blood of the possessor, with a title or name 
attached to land, merely judicial, having little, if any 
legislative character; whose owner possessed no power 
beyond his own bounds, or over his own vassals, except 
the right, or liability, of attending the king's baronial court 
to perform the functions afterwards executed by juries, 
and the right of granting to the king a part of his own or 
his vassal's property. 

On the institution of parliaments, the crown naturally 
selected individuals possessed of the greatest property and 
in^uence in the nation, to be the peers, or lords of 
parliament; and although many of the barons by tenure 
were omitted, who had lost their influence and conse- 
quence, by. disposing of their estates, and some wealthy 
persons holding by subinfeudation or otherwise, were 
summoned at peer* ; yet many of the ancient barons 
still were the most wealthy and powerful, and, therefore, 
were summoned to the newly-established house of peers, 
and thus made lords of parliament. Their continuing to 
bear the title of barons, led to the conclusion, that the new 
dignity of a peer was a continuation of their former one 
of a feudal baron, and to the confusion which, for ages, has 
existed on the subject. 

To understand, therefore, the true character of the 
)wronies by tenure, it is necessary, as suggested by Mr. 
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Reeves^ to divetft cmrselvet of the ideas which modem 
parlance has attached to the titles of tarit and baron* ; 
and also of the modem meaning of the word noble, which^ 
in England, is exdusiTely attached to those feunilies whose 
heads are dignified with a seat in the upper hoase of 
parliament j and are called /^^t of tke remind. 

In France, and generally on the continent, the pos- 
session of a noble fee conferred noMiiy, but not a peerage; 
for noUlity, as before stated, has no necessary connection 
with siiUng in parliament. 

In the language of France, and in legai language in 
England, every man entitled to bear arm* is noble. The 
word gentilAomme, means a nobleman, although he may 
have no title; in fsct, what, inlBngland, is called a gentle" 
man of blood and arms, in France, and elsewhere on the 
continent of Europe, is a nobleman. Lord Ckke says :-* 
At this day the surest rule is, ' nobilee iunt gui arma gen- 
tilitia anteceswrum suorum proferre ponunt.' lliere- 
fore, they are called seutiferi, armigeri, ^. Where a 
knight is degraded, one of his pomshments is, guodeiy" 
peus emu gentiUciue revenue erit, and here his anns be 
^ reversed that beareth none." Nolnlity is not, therefmre, 
confined to the peerage ;— « man may be a/Mtfr of Pai'lia- 
ment, and in the language and consideration of the laws 
of arms and chivalry, not noble. Peers may liave no f^At 
to bear arme, and consequently they are ennobled, in 
modem parlance only, by the royal grant of their peen^, 
not by the laws of chivalry, and although they may have 
a seat in the house of peers, they may not be gentiU 
Aommes. That sitting in parliament does not necessarily 
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ennoble the blood of those who potsesB the priTilege^ is 
proTed by the lords spiritual, whose blood is not influenced 
by the bperation, they, and their descendants, continue ple- 
beians if not noble before their introduction to that house, 
although unquestionably lords of parUament wAik 6uAtjp9. 

Strictly speaking, a yeoman, or person nai entitkd to 
Sem- arm$. Is not even capable of receiving knighthood. 
For, Lord Goke says — ** he ought to be a gentleman of 
'' name and Uood, eUtro loco tUituo, or" else non debet." 
The arms of the knights foUnerly made by the king in 
England, akid by the king's representative in Ireland, 
were carefully recorded, but of late years there are mU 
serable Uanks : many have been elevated to the dignity 
of Sir Knight f who, either had no pretensions to bear 
arms, or did not condescend to produce their evidences. 
Again, Lord Coke says t-^*^' And great discord and 
^ disccmtentment would arise within the reafan, if yeo- 
men and tradesmen should be called to the dignity 
of knighthood, to tdce the place and precedency of the 
aUddnt and aobie gentry of tiie realm. And the eldest 
son of a knight is an esquire, m hie father ought to be, 
before he is called to the dignity of knightiiood." 
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After a patient and careful examination of the Idrds' 
reports, the ancient statutes, and the records of both Eng- 
land and Ireland, the conclusion forced upon the under- 
standing is— 'that previous to the reign of Henry the Third, 
although the sovereign occasionally called councils, and 
asked their advice, which he followed or not, at his plea- 
sure, there existed no deiiherative legieiative aeumbiy m 
England; that the parliaments, of the reign of that king 
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were temporary revolutionary conventions^ arising out of, 
and the natural consequences of civil wars and com- 
motions; that their enactments were abrogated by the 
king after the battle of Evesham, and things returned to 
the 9tatus quo ante belium, Bdward the First, feeling he 
required the assistance of his people, and that his power 
would be thereby strengthened, first promulgated the 
principle, which he called the lex jmsii$sima, viz. Jtiere 
mli were interetted all $hould be consu/ied, summoned 
the first legitlative anemhiy ever convened by l^al autho- 
rity in England. When his turn was served he seemed 
to have forgotten the principle ; or, perhaps, he only, con- 
sidered the emergency as one requiring and calling for 
extraordinary measures, and that the assembly he then 
called, was not to be considered as one of periodical con* 
voking, but only to be adopted on pressing national cala- 
mities or dangers : it appears certain, he acted as if he 
considered the summoning that assembly did not abrogate 
or diminish his own power and royal prerogative, or as 
establishing any thing like a free constitutional assem- 
bly,' for legislative purposes, to be summoned at regular 
periods ; for we find him afterwards altering statutes, and 
enacting new laws of his own mere motion. 

His weak son and successor, sooii fell into the power, 
and under the control of his ambitious and powerful 
barons, who usurped from him all the royal prer<^tive, 
as well the executive as the legislative, and nominated 
themselves sovereigns under the title of iordt ordainers ; 
and arrogated also the character of representatives of the 
nation, but did every thing in the king's name, as if by 
his authority ; these proceedings produced civil wars, in 
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which the king and the barons alternately prevailed^ and 
in the fifteenth year of this reign^ in order to settle the 
question of legislation^ and define the royal prerogative^ 
it w9B,far the jfini time, enacted, that the legitlative au^ 
thority should be in the king, with the advice and assent of 
the iards, spiritva/ and temporal, and commons, in parlia- 
ment assemdled. 

This enactment was a compromise for mutual safety 
between the king and the barons ; the representatiTes 
of the landholders, the citizens and burgesses, were 
caUed into action, after the revolutionary example, set by 
Alontfort, earl of Leicester, in tlie reign of Henry the 
Third ; this may be considered the first successful and 
effectual attempt, to settle a free constitutional govern- 
ment. The assembly was afterwards modified from time 
to time, until the reign of Henry the Fourth, about which 
time it obtained the division into two distinct houses, as it 
has since continued. 

Thus the parliament was the creature of political con- 
vulsion, and the result of a continuous struggle of near 
two centuries, between the kings and their barons. As 
it did not arise in any respect from feudal institutions, 
it is not possible that the titles or dignities consequent 
on feudality, can have any reference to that legislative 
assembly, and feudal or territorial honours, whether earl- 
doms or baronies, must have been totally distinct from, 
and altogether unconnected with sitting in parliament. 

But it will be said, that these feudal barons were liable 
to attend, and were fined for not attending the king's par- 



14 OBNBBAii OBBBBVATIONS. 
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liaments. This is true, Init here we have two distinct and 
different things called by the same name ; the aula regis, 
or king's high coort of justice^ was also called a parlia- 
ment, during the reign of Henry the Third, and the 
feudal barons were liable to attend that court of justice, 
<tf which Uiey were (qaanjuren) suitors, xnr tectaiores, 
and decided matters of fact by their votes. Mr. Reeves, 
in his able history of the law of Englandy vol. i. p. 84, 
explains the .charactcgr of these sectatores, in a dear and 
satisSsctory way, and^shows the true meaning of the words 
pares cmite. 

" The earliest mention we find of any thing like a jury, 
'' was in the reign of William the CSonqueror, in a cause, 
'' upon a question of land, where Oundolph, biahop of Ro- 
" Chester, was a party. The king had referred it to the 
county, that is, to the sectatores, to determine in their 
county court, as the course theii was, According to the 
** Saxon establishment ; and the sectatores gave their opi« 
nion of the matter. But Odo, bishop of Bayeux, who 
presided at the hearing <tf the cause, not saUsfied with 
^' their detennination, diveotod, that if they were still con- 
'' fident that .they spoke the truth, and persisted in the 
'^ same opiukm^ they should chuse tw:elve from among 
''themselves, who should confirm it upon their oaths. 
It aeems as if the bislH^ had here taken a step which 
was not in the usual way of proceeding, but that he 
'' ventured upon it in conformity with the practice of his 
'' own country ; the general law of England, that a ju- 
** didal inquiry concerning a hicX should be collected, per 
*' omnes comitates prohos homines. Thus it appears, that 
^' in a cause where this same Odo was one party, and 
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archbifllu^ Lai^rane the other^ the king directed ioimm 
comiiaium oomniere^ that all men of the co untr y , jb 
well French as English, (particokrly the laticr) that 

^* were leamedin the law and costom of the reahn, dionld 
be convened ; iqxm whidi they all met at Pinendena, 
and then it was determined, ab onuUbm Ulk probUy mid 
4igreed and adjudged a Udo comiiaiu. In the reign of 

** William RofiBSy in a canse between the monastery «f 
Croylatnd and Evan Talbois, in the county court, theae 
16 no mentiwi of a jury ; and so kte as the reign 4>f 
Stephen, in a cause between die monks of Ghrist 
Church, Canterbury, and Radulph Pioot, it j^spears 

" howi the acts of the court,* that it was determined per 

** iwHHwft iaJiut rpfntiaiut "f 
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This trial Iqr an indefinite number «f sedaiores ar 
ndian of court, contamied Aat many years after tiie Con- 
quest ; these are the persons meant by the terms ^orvt 
cur&r, and jwUcmm parium, so often found in writings 
of this period. Successive attempts gradually intro- 
duced jurors to the exclusion of the ieciaiores ; and a 
▼aariety ^ praotioe, no doubt, prevailed till the Norman 

''law was thinroughly established. It was not till the 
reign of Henry II. that the trial by jury became gene- 
ral, and by that time the king's itinerant courts, in 

'' whidi there were -no pare* curies^ had attracted so many 

** of the country causes, that the fedatares were rarefy 

''called into action." 

The barons were the fecittieres, nnd pares cuHte, of the 
aula regie, or king's high court of justice, and oertain^of 

« Bib. Cott. Faust, A. 3, 1 1, 31. f liickes Thei. Dim. £p. 36. 
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them were sommoned to attend at the periodical meetings 
of that hody at the usual terms ; any baron might attend, 
but those who had been summoned were liable to fine and 
amerciament^ if they were absent ; thus barons often ap- 
pear to have taken part in the acts of the king's baronial 
courts whose names do not appear on the list of those sum- 
moned, and some of those whose names appear on the list 
summoned, are not affixed to certain letters written by the 
barons present. ^ certain number was necessary to con- 
stitute the plenum pariiamentum, or full court, without 
which, no business could be done. In France, four was 
the minimum. 



Aflter the establishment of a legislative parliament, this 
high court was united to it, and for some time continued 
its operations under the name of the high court of par- 
liament, and pleas and suits of original jurisdiction were 
entertained, heard, and decided with all the r^ularity of 
the legal terms of moden^ times ; and, it would appear, 
that one of the last modifications was limiting the judi- 
cial character of the parliament to appellant jurisdiction ; 
the greater number, but not all, the rich and powerful 
magnates and proceres of the nation, were the prelates, 
earls, and barons, who were sectatares in the king's former 
high court, and as such, if summoned, still bound to at- 
tend the parliament, to which the judicial character and 
power of the king's court had thus been united; and, in their 
newly-settled constitution, Edward I. and II. naturally 
summoned the most influential of them among the peers, 
and thus the feudal baron and the peer in a few genera- 
tions were considered the same, because they were called 
by the same name. 
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Bracton lays it down -as law^ that the king was in hit 
time^ the maker and interpreter of the laws ; his words 
'' Si dictio aliqua duos contineat intellectus domini 
r^is erit expectanda interpretatio et yolnntas, cum ejue 
iU mierpretari ci{fus est condere." From such authority 
so plain a dictum should be oondusive ; he was a judge 
itinerant in the twenty-ninth year of Henry III. The 
fiction that the king is the sole enacting power^ has ever 
been kept up^ even after he ceased to be the real only 
legislator — all bills for new laws or enactments were in the 
nature of petitions^ " prai/en the commons;^' or, for a 
private bill> on the petition of an individual—and now are, < 
^' May itj therefore^ be enacted by the king's mast ex^ 
^^ cellent mqfestyj" to which, however, are added the im- 
portant words, '' by and with the advice and consent of the 
" lords J spirUual and temporal^ and commons" 

That a correct judgment and conclusion may be ob- 
tained, as to the nature of the dignity of a peer, it is 
expedient to investigate, not only the constitution of the 
government of England, from the Norman conquest to 
that period when the parliament of England assumed its 
present form, but also the institutions of the French, 
Anglo-Sarcms, and Normans ; for the feudal system which 
obtained in England after the Conquest, was a melange 
from the three systems, which, although they differed 
in many respects, yet were very nearly allied to each 
other. The French nobles were more independent, and 
possessed more authority in their fiefs, than the Normans 
and Saxons ; they had the power of making war with 
each other, or even with their sovereign, if justice were c/e- 
layed-^^ coining money— of administering justice, and 
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the patnmage of churehes. They were little short of 
sovereign princes^ over whom the sovereign^ or lord para- 
mount^ possessed but the authority as the federal head of 
the whole state ; such were the dukes of Bretagn^^ Ac- 
quitain^ Lorrain^ Burgundy^ Normandy, and many others, 
8ome of whom were more powerful than the king himself. 
To the king they, indeed, did homage, but they often 
bearded him in his capital, and sometimes laid violent 
hands on his person. 

Previously, therefore, to entering into the examination 
of the English feudal institutions and parliaments, it is 
proposed to take a brief review of those of France, from 
which the Normans and Saxons, no doubt, borrowed their 
feudal customs. Normandy, which was but a fief of 
France, and owed homage and fealty to the sovereign, 
of that state, was separated so late as A. D. 912, by Charles 
the Simple ; it was, however, an independent state, its 
dependance, in every important feature, being merely 
nominaL Its vassals had not the same extensive rights as 
those of France, although they bore the names of counts 
and barons; they could not appear in arms but under 
the commission of the duke, and in other respects their 
powers were more limited. This arose from the policy of 
the dukes, who, to protect and support their own powers, 
so modified the feudal law. The Norman nobles were 
the subinfeudations of a vassal, but, although they did not 
hold of a sovereign, in all minor matters, they possessed 
similar powers with the barons of France. 

This course has been adopted, because the feudality 
of France was more unmixed than that of England, and 



OBNBBAL 0B8XRVAT10N& 19 

would afford more clear and succinct ideas of the true 
character of the system^ and enable the reader to un* 
derstand the subject better by putting him in posses- 
sion of first principles. It is a remarkable feet, that the 
institution of the siates^general of France, was nearly 
contemporaneous with the establishment of legislative 
parkamenis iU England. In the former country the 
name of parliament was coafined to the courts of justice; 
in England they united the legislative to the judicial au- 
thority, and continued the name of parliament to the 
newly instituted l^;islatiye assembly, which differed little, 
in other respects, firom the states-general of France. 

Next will be considered the feudality of the Saxons, 
and the institutions introduced by the Conqueror, and con- 
tinued bj his seven immediate successors, with a brief re- 
view of the councils, assemblies, and legislative events of 
the succeeding reigns, the reports of the Lords' Commit- 
tees, on the nature of the dignity of a peer of the realm, 
an account of the introduction of the English law into 
Ireland, and of the parliaments of that country, and those 
of Scotland. 

Such is the general plan which, after much consideration, 
appeared the most adviseable and satisfactory to be adopt- 
ed in this essay. 
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CHAPTER II. 



THE ANCIENT COUNCILS, PARLIAMENTS, PBEBS, AND 

NOBLES OF FBANCE. 

The history of the parliaments and councils of France, 
elucidates, by analogy, the history and nature of those 
of England. The customs and laws of the two coun- 
tries were very similar, and more analogous than is ge- 
nerally imagined. The ancient constitution of both were 
of the same genus, but the difference of locality, pro- 
duced a slight variety in the plant. 

9 

Boulanvilliers, in his history, of the ancient parliaments 
of France, imagined that in the time of Charlemagne, a 
free legislative assembly enacted laws, and provided for 
the necessities of the nation, which succeeding kings gra- 
dually encroached upon, and eventually entirely sup- 
pressed. There is much fancy and romance in the idea; 
this able and intelligent writer draws largely on his ima- 
gination, for the history of the assemblies of those early 
days, having few materials either in record or history. 
He says, ^' we have not remaining any law or ordinance. 
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" of the first times of our monarchy^ that does not wear 
*' the marks of the consent of the general assembly of the 
*' Champs de Mars ou de Mai^ in which it passed." 

The early French parliaments or councils, appear to 
have been composed solely of those greater lords, or rather 
vassal princes, who held immediately of the crown, and 
bore afterwards the titles of peers of France, and were not 
a l^isladve, but a judicial body. 

Speaking of the parliaments held previous to the reign 
of Hugh Capet, he sayc 



" But, in fact, these parliaments are very different from 
'' those described in my former letter. In the first place, 
in r^ard of the representatives. Oermany, Saxony, 
Bavaria, Lorrain, Brabant, Friseland, the Burgundies, 
Danphine, Provende, Italy, the marches of Spain, being 
no longer members of the monarchy ; be»des lliat, 
France being itself divided into an infinite number of 
particular sovereignties, the direct- vassals of those who 
had possession of them were no more looked tq)on at 
" members of the French state, nor consequently were 
'' they qualified to enter into the parliament. It was for 
" this reaison that the count of Chartres and Blois, was 
excluded from the parliament of .964, because he was 
not an immediate sul^'ect of the crown ;^ and that hold- 
ing his patent of a particular lord, though vested with 
a title of France, he was obliged by his oath to other 
interests than those of the king."— p. 89, i. 

• He held of the dake of Frtnce and count of Parii. 
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Mexeray has laid it down as a principle^ that> daring the 
first ten monarchs^ the French government should be con- 
sidered as a great fief or feudal oommunityj of which the 
king was chiefs or lord paramount^ but under certain 
conditions, the principal of which was, that he owed pro- 
tection to every one. ' In that condition, fax from ez*» 
eluding the princes and lords, possessed of fiefs, from the 
conduct of public affairs, the king had no right alone to 
dispose of them, or even to undertake a general war, that 
is a war on account of the whole federal body, without 
their consent, though he had power to make one by him- 
self, in his character as a separate prince, but his vassala 
were under no obligation to serve him in such a war; 
whereas, they were, by ai| ei^act fidelity, bound to serve 
JuBB |n military service, as well as in councils, when they 
were all equally interested. 

The constitution of the German Roman empire was an 
excellent example of a feudal sovereignty, each member 
was bound to render their quotient of men and money for 
general defience, while each possessed, in other respects, 
sovereign power in their separate states. 

Charlemagne having taken the idea from the example 
pf the people of the North and the Lombards, introduced 
the feudal system iiUio all his territories, and thus the 
term vassal is made use of in all charters and ordinances, 
to express a man engaged in the sendee of another by the 
possession of lands. 

The first example of feudality I find mentioned in his- 
tory, was in the year 584> when the Lombards who had 
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been governed by thirty-two dukes^ chose a king^ and 
obliged the dukes to acknowledge and swear aUegiance to 
him> and to famish him with a certain number of troops; 
for the defence of the nation. 

Normandy was granted in 912, by Chailes the Simple, 
under the name of a fief; the duchy of France and county 
of Paris, were the patrimony of Hugh Capet, and those 
dukes made subordinate infeoffments of parcels of the 
great fie£s which they held of the king, but these lords of 
subin£ei(dation were not considered vassals of the cromnj 
but particular sul^jects of their dukes j to whom they en- 
gaged their fealty and homage. Such for example, were 
Thibaudle Trichard, count of Chartres, Tours, and Blois; 
Ingelger, first lord of Oatinois, afterwards count of Anjou, 
and many others. Nor did infeofiments stop there, the second 
produced thirds, and those fourths and fifths, and so on.* 

M. Le Fevre Chantereau, says, that feod signifies poS' 
session for pay, &r which there is no fief below that of a 
hauberiy or full arms, whose proprietor was obliged to 
kmghts' service in complete armour. This in England 
was called a knight's fee. Louis le Debonaire, established 
in his duchy of Aquitain, during his father's life time, 
besides many counts and abbots, who were lords of th^ 
hautetage, (or first rank) subordinate dignities with the 
title of vassiy dignities, similar to those in England 
called vahasoresy which were afterwards called casteU 
loins in France; these were dependant on more noble 
fiefs, which always had many castellains. Above the 

* BoulaoTillien. 
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counties were duchies, but they were few in number, in 
the reign of Charles the Bald, there were but those of 
France, Aquiiain and SepHmamOj Lombard^ and Lat' 
rain. Normandy was afterwards dismembered from that 
of France. Thus over all was the king, or the lord 
paramount, but not to the subinfeudations, the duke 
being lord of the count, and the count of the castellain, 
or vavasour, and he of the possessor of a simple knight's 
fee. 

It appears, therefore, that the king, or lord paramount, 
had no jurisdiction in the territories of their great fiefs, 
and could do no more than, as the federal head of the 
whole community, call for their services, on occasions of 
foreign aggression, and not on any matters of internal 
r^ulation or government, in which the vassal duke was 
as much sovereign as the king himself, in his own par- 
ticular territories, and they were, therefore, styled pairs 
de France, and were, indeed, the king's equals, really and 
emphatically, saving his Buzercuntif. 

The original noblesse of France was confined to the 
descendants of the Franks^ all the rest of the inhabitants 
were serfs or slaves, in England called villeins, and in 
France, in after ages, roturiers. 

Louis le Gros, began enfranchisement by granting 
charters of liberties and customs to the great towns, with 
the remission' of tailles, or taxes, at will, and that of mort 
taiUe, (or heriots) by which the lord consented that 
children should succeed their father in land or goods, and 
also the right of fixing their abode where they pleased. 
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The most ancient instance of this law is fixed to the mid- 
dle of the eleventh century. Baldwin^ earl of Flanders, 
the earls of Hainault, and the lords of Liege, Avesnes, 
Lisle, Doway, Rhetelois, and Poix, granted like privil^es 
to their subjects. Louis HiUm, issued orders for the 
manumission of all the serfs of the kingdom, and Henry 
the Third granted letters for general enfranchisement, 
bnt they were opposed by D'Aumont, count of Chateau 
Roux, and other lords, and so failed in their object ; these 
lords considered the decree an infringement of their 
rights. 
• 
Previous to this period, nobility was considered in 
France an mcommumcable quaUty inherent in the blood, 
and the idea that the king was the fountain of honour^ 
and could communicate nobility, by grant, was not con- 
sidered law ; but shortly afterwards a great change arose 
out of the enfranchisement of the cities and towns, and 
the consequent acquisition of flches by plebeian families, 
namely, the practice of the king ennobling by patent. 
The first instance of the exercise of this right was by 
Philip the Third, who granted patents of nobility to one 
Raoul, a goldsmith, in 1271, which is supposed to be the 
only instance in that Iqpg's reign. In 1281, during the 
reign of Philip the Fourth, there was an arret, or decree 
of parliament, declaring the king's right on that point, 
and six or seven patents were issued by that king. Each 
succeeding monarch followed these examples, and Boulan- 
villiers says, ''by such methods, above 40,000 families, 
most of whom sprung from servitude, have acquired 
honours and rights, formerly solely reserved for the 
conquerors of Gaul, so that, without attention to facts 
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** and history^ it is now an established maxim, ' that all 
'' mankind being bom under the condition of servitude^ 
^' there is no distinction among men^ but oj having sooner 
" or Ifiter got out of it: " 

Hngh Capet, who was duke of France and count of 
Paris, at his accession to the throne, became lord para- 
mount of the two description of fiefs, as king and as duke 
of France, some holding of him, as of the crown, and 
others, sa of his duchtf. The latter were more numerous, 
the former the more considerable in dignity and import- 
ance. The duchy itself, as a pair^ of France, being jield 
of the crown, became merged in his royal dignity, and es- 
cheated to the crown, as in England; where the nature of 
the holding, or tenure, would not have been changed by 
the escheat, but " the policy of Hugh Capet (says Bou- 
'' lanvilliers) and his posterity, was to place the tenants 
" of both en the same level, not by raising the vassals of 
'' the duchy to the conditien of those of the crown, but 
'' by bringing down the latter to equality with the former* 
" This is what introduced the term of barony, to dis- 
** tingnish a great fief, holding of the king, without dis- 
** tinction, title, or homage." 



It may be doubted that this is a correct view of the 
xrase, the barons of any seignory were the peers thereof, 
and although the kings of France might make, after the 
duchy merged in the crown, those who held as of the 
crovm, and those who held as of their castle of the Louvre, 
the c(^ut of the duchy of Paris, equal in point of rights, 
the term barony certainly existed long before this period. 
It might be more properly said, that the king confounded 
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the greater fiefs with the barons of his duchy ; this^ how-i 
eYer^ did not fully obtain until the establishment of the 
states-general^ which was^ in £fkCt, a new iegislalive con* 
itiiuUany differing in its constituent parts from the ancient 
courts of peers^ which were purely judicial. 

Again^ he says^ '' if I am asked^ what were the real 
'* and undisputed rights of lands possessed in barony ? I 
f^ shall answer, they may be reduced to four, viz.— 

^' 1. The administration of justice. 
'' 2. The right of the mint or coinage. 
" 3. The protection of churches, with the collation or, 
at least, direction of election to benefices. 
" 4. And the right of making war. 

" I shall not speak of the last, because it was a common 
^^ custom^ thai every possessor of a fief had a right to 
^* make war vpon his enemy^ without permission from 
^' any body^ further than is necessary to explain the man* 
^^ ner of carrying it on^ and the circumstances which ren* 
'^ dered it necessary. 

" Justice was administered in Burgundy, and south of 
'' the Loire, by the lords, or their bailiffs, or seneschals, 
" by their reason and conscience, because in those coun« 
" tries there were few Franks. But in the French lands, 
the peers of every fief, being assembled ai certain terms 
before the lords or their seneschals, gave their judgments 
" by plurality of votes, which was not only the common 
way, but was also the practice of the king's court, when 
the peers, viz. the immediate vassals of the crown, were 
'^ assembled twice a year to judge disputes among them-i 
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'' selves or those that had any relation to their common 
feudality. All persons complaining of a denial of 
justice, had the privilege of addressing this tribunal, 
though it was not always a sure means of redress, which 

" often reduced the vassals to the necessity of making 
war against the king, on the principle that faith being 
recqfrocal between lord and vassal, the partly in respect 

^^ of whom it was violated, might require reparation even 

" b^f force of arms. 

^^ Peerage was a dignity^ consequent to the possession 
^^ of a fief which gave the possessor a right to administer 
^^justiceyin conjunction toith his e^alsj in the courts of 
^^ the fief of which he held, either in contentions or feudal 
matters. And from that principle we ought to conclude, 
that every fief had its peerages, t. e. other inferior fiefs 
holding of* it, whose possessors, deemed equal among 
themselves, composed the court of the lord paramount, 
and had a right to judge in all causes within the extent 
of the same fief in conjunction with the lord, or without 
'* him" Peter de Fontaine, in the book of Conseil a son 
amy^ says, " you ask me how many men are requisite for 
" giving judgment-^l answer, certainly^^four are suffix 
" dent. Wherefore, every feudal court having less than 
four peers, and there were some, could give no judgment 
unless the lord paramount lent some of his peers to his 
vassal to make his judgment complete. 



''The common practice of Flanders, Hainault, and 
Artois, where the landed men, that is to say the peers 
of each lordship, still render justice,* even under the 
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* Before (he Revolution of France. 
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** king's obedience^ is a proof of what has been advanced. 
" Nevertheless^ the bailiff has no deliberative vote^ or any 
*' other function^ but that of charging the peers on the 
" evidence^ collecting their votes^ and declaring their 
judgment. In France, the lord was not excluded from 
judging^ except when he had an interest, and the king 
'^ was never subject even to this exception. Moreover, 
all the world knows that the count of Champagne had 
his seven peers; Vermandois six, Ponthiers, and the 
** others, theirs, except Normcatdy, where justice wa(b ori- 
ginally in the hands of the prince, and was niot exer- 
cised but by virtue of his commission, though the 
noblesse of that province usurped* several customs of 
the other parts of the kingdom, which gave rise to the 
civil wars, which disturbed Normandy during the reigns 
of the sons of William the Conqueror. But what more 
precise and conclusive example can be adduced, than 
" thai the great vasials of the crown itself held the king's 
^^ courty and administered justice according to the con» 
" slant rule of all fiefs:' 

It is not a settled point, when the peers of the king's 
court of France were reduced to twelve, but it is generally, 
fixed at the coronation of Philip, son of Louis le Gros*, at 
Rheims, on Easter Sunday, 1129, in the presence of 
Henry I. king of England, who there discharged the func- 
tions of a peer, as duke of Normandy. 

It may easily be imagined, that it was the interest of 
kings, drcumstanoed as the sovereigns of France were, 
to destroy the power of the great fiefis, which were often 
his most bitter enemies, and, therefore, it was their 
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policy from the time of Louis le Gros^ to humble them ; 
at length they succeeded in depriving them of all power 
and united their fiefs again to the crown. Philip the 
August^ wrested Picardy from his wife's uncle, Philip, 
count of Flanders, who had given him Artois with his 
wife, and afterwards with force and arms took from John^ 
king of England, Normandy, Anjou, Maine, Touraine, 
and Poictou. 

In 1304, Philip held an assembly of grandees of the 
kingdom, at Villeneuve-le-Roy, near Sens, in which 
he issued an ordinance styled itabiUmentum feudorum, 
which ordains, that the coparceners of a fief should hold 
of the chief lord, and perform the service due for the 
whole fief according to the share of their dividend. It 
was made in the name of the king, the duke of Burgundy, 
the counts of Nevers, Boulogne, St. Paul, and several 
others. 

This ordinance shows, that the king could not make 
laws to bind the fiefs of those lords, without their con- 
sent, but. tech lord could make laws to bind their re- 
spective vassals. 

In this reign, the king and the great lords began to 
draw revenues from their serfis, by selling them privileges; 
trade flourished, and the fr^ed men began to amass wealth ; 
afterwards, by d^rees, entering into the army, and the prac- 
tice of the law, they acquired ofiicial consequence, which 
soon led to personal rank, and induced the issue of patents 
granting the rank and privileges of noblesse to persons of 
plebeian birth. 



PEERS, AND NOBLES OF FRANCE. 31 

In 1216, a parliament was called hj Philip, at Melun 
to examine and decide the dispute respecting the descent 
of the coonty of Champagne ; it was decided, by a plu" 
raUiy of vaieSy the king being present, that according to 
the custom of France, the lord paramount haying once 
seised a vassal, by receiving his homage and fealty, could 
not receive another to the same faith. The king and the 
lords on this occasion, each delivered to the countess of 
Champagne, sealed instruments, copied ^m each other, 
reciting the common resolution, beginning as follows: 
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It has been adjudged by the peers of our kingdom^ 
viz. the archbishop of Rheims, the bishops of Langres, 
Chalons, Beauvais, and Noyon, Eudes, duke of Bur- 
^' gundy, several other bishops, as of Chartres, Auxerre, 
'' Senlis and Lisieux. The counts of Ponthien, Dreux, 
" Bretagn^ St. Paul, William de Roches, seneschal of 
Anjou, the counts of Soigny, Beaumont, and Alen9on, 
we being present and approving," &c. 



tt 



This is printed in Chantereau's collection, from the 
chartulary of Champagne, and is cited by Boulainvilliers. 
• 

Louis VIII. in 1223, held a parliament at Paris, when 
he made an ordinance, of which the following is an intro- 
duction: 

'^ Louis, &c. Know ye, that with the will and con- 
sent of the archbishops, bishops, counts, barons, and 
knights of the kingdom of France, we have made an 
'^ establishment for the Jews, which those whose names 
are underwriten, have sworn to observe. 
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*' William J bishop of Clialons, 

" The count of Perche, 

" Philip^ count of Boulogne^ the king's brother^ 

" The duchess of Burgundy^ a» guardian to her son^ 

" The countess of Nevers, 

" Walter, count of Blois, 

" John, count of Chartres, 

'* Robert de Dreux, for himself, and for Peter, count of 

Bretagn^, 
'• €hiy, count of St. Pol, 
*' Hugh de Chatillon, his brother, 
'* The count of Namur, 
" The count of Grand Pre, 

The count of Vendosme, 

Robert de Courtenay, butler of France, 

Mathew de Montmorency, high constable of France^ 
" Archambault de Bourbon, 
" William de Dampierre, 
'* Amauley, seneschal of Anjou, 
" Dreux de Mello, 
'' The viscount de Beaumont, 
'' William de Chauvigney, 
" Gaucher de Joigny, 
" John de Vielzui, 

William de Saligny." 



« 
« 
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M. de BoulanviUiers, appears to consider this docu- 
ment as fixing, or deciding the precedence of those who 
signed it, but the arrangement of the signing was ap- 
parently accidental, and without any such objectl 

In 1230, Louis IX. commonly called St. Louis, held a 
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parliament at Ancetiy^ in Bretagne^ ih which it was re- 
6olved^ that Peter, count of Bretagne, having forfeited by 
rebellion, ought to be deprived of the guardianship of 
his son, and that his vassals were absolved from the 
oath of fealty they had taken to hiin. The act com- 
mences, '^ To all present and to come, &c. &c, the arch* 
'* bishop of Sens, the bishops of Chartres and Paris, the 
^' counts of Nepers, Blois, Chartres, Montfort, Vendosme, 
Roussi, Mathew de Montmorency, constable, John* de 
Soissons, Stephen de Sancerre, the viscount de Beau- 
mont," and others; barons and knights without any 
other distinctions of peerage. 

In the parliament held at St. Denis, in September 1235, 
of forty-one barons, with the duke of Bui^ndy at their 
head, no distinction was made of the peerage, and the 
simple knights Were mixed with the greatest lords and 
domestic officers ; so that notwithstanding the idea formed 
of a dignity superior to all the others, called the peerage^ 
and confined to six bishopricksj and six of the greatest 
fiefsy at this time the principle was established, that an 
equality of suffrages belonged to all who sat in the par* 
liament. 

In 1240-1, the king assembled a parliament at Paris, 
to which the peers of France, the barons, and prelates, were 
summoned, and deputies from the good cities were called 
for the first time. 

St. Louis b^(an the systenl of purchasing from his vas- 
sals, the right of administering justice >vithin the liberties 
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of the great fiefs, which eventually made the kings mas- 
ters and deciders of all private differences^ and sovereigns 
of all France. 

Before the year 1255^ the kings could not legally exact 
any acknowledgment of submission from those who were 
not their own vassals; the lord of Joinville being ordered^ 
with other barons of France, to Paris, in 1248, to swear 
alliance to the king's children, he being beyond seas, 
refused to take the oath, on the ground tl at he held 
no Jief from the king. Thibaut d' Amiens, archbishop of 
Rouen, from 1227 to 1234, having had the temporalities 
of his see taken by the regent, the latter was obliged to 
restore them, it having been proved, that he held nothing 
from the crozvn. 

M. de Boulanvilliers observes, that the parliament of 
France, after this period, became purely a court of justice^ 
which meddled no more with state affairs, but only gave 
judgment in private disputes. It had, in fact, never been 
otherwise, except where the weakness of the prince in- 
cidentaUy gave power to his nobles. 

Philip the Fourth, called the Fair, was the first of the 
kings of France, as before stated, who assumed the au- 
thority of ennobling plebeian blood : the people of his 
day had forgotten that nobility was a natural privilege, 
incommunicable but by birth, and that French nobility 
was founded solely on the equality of origin in the blood 
of the conquering Franks. In consequence of this ehange 
introduced by Philip the Fair, it was afterwards con- 
sidered a personal distinction. 
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Aa to the institution of new peerages after this period, 
there seems to have heen no better reason for the erection 
the duchy of Bretagne, or the county of Artois» into peer- 
age8> than that it was to replace the duchy of Normandy, 
and the county of Champagne. Philip the Fair, chose, 
indeed, the greatest lords, but his successors conferred the 
honour on many inferior territories, as Cureux, Beaumont 
le Roger, &c. Boulanvilliers observes : — 

" "The worst of it is, we cannot tell in what the right of 
'' the peerage, in those days, precisely consisted, except we 
'* determine it to simple precedence; since all the barons 
^' toncurred in the common deliberations oj the general 
^' parliaments^ and since it is certain^ that zchether peersy 
^' princesy or lords of the bloody they all equally made a 
<^ body with the noblesse in the state assembUeSj and were 
^^ comprehended in the common denomination of barons 
« of France." 

No on^ can read over the foregoing brief detail of th^ 
(larliaments of France, without being struck with the sin- 
gularly strong resemblance it bears to the history of the 
English councils to this very period, when the representa^ 
tives of counties were, for the first time, introduced, and 
the legislative parliaments of England were approaching 
their development. The simultaneous rise of the states- 
general of France, formed of the three estates, the 
clergy, the nobles, and the representatives of the cities 
and towns, is too remarkaUe a fact, to be attributed to 
any thing but the progress of opinion felt on both sides 
the channel, and equally revolutionising the govern- 
moots of :bdkh countries) by changing its esi^ential compo* 

D 2 
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nents^ adopting the existing and constituted parts of the 
old court of parliament^ of the clergy and nobles^ anil 
infusing the new principle of popular representation^ 
The people had been enfranchised^ and had acquired 
wealth and consequent power ; it was, therefore, a natu- 
ral consequence, that they should require, and receive 
a share of influence in the government; but they, at 
first, most humbly, and on their knees, expressed their 
opinions, mixed with their gratitude, for emancipation 
from slavery, as will appear by the following account of 
the meeting of the first states-general, then as much a no- 
velty in France, as the parliaments similarly constituted 
were, at the same period, in England. 

St. Louis, perhaps, considered that as the people had 
been admitted to possess their goods and efiects in pio- 
priety, it was equitable to make them bear a part of the 
common expenses, and induced him to call to his general 
parliaments, the deputies of his good substantial towns. 
Nevertheless, they were not considered as a part of the 
body of nobility, but were allowed seats after the jurists 
and lawyers ; nor were they considered judges, but merely 
consenting to the imposition of taxes affecting them- 
selves. 
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The assembly of the states divided into three orders 
of clergy, nobility, and the third, or popular estate, (says 
Boulanvilliers) was a new idea of Philip the Fair, and 
'^ entirely unused till his time ; it was caused by his ex- 
" cessive expenses : he imagined, that by calling all the 
*' orders of the kingdom to a common consultation, he 
" should gain their confidence, and they would feel them- 
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selves bound to contribute liberally to relieve his neces« 
sities. Having taken the resolution^ he published his 
letter to the barons^ archbishops^ bishops^ and other pre- 
lates of France, calling them to assemble in the cathe- 
dral of Paris, on the 23d of March, 1301. He also ad- 

*' dressed like letters of summonses to the cathedral 
churches, universities, chapters, and colleges, to send 
their deputies, and to the royal bailiffs, to cause the 
communities of cities, towns, and territories, to elect 
deputies to represent them, empowered to deliberate, 
and to decide on the high matters he had to propose to 

'' them." 

The coincidence of times and events in England, is too 
remarkable to be passed over ; at this very period, the 
same drama was enacting in both countries ; the repre- 
sentatives of counties, and cities, and towns, were sum- 
moned to the English communia concilia, which had also, a 
short time before, adopted the name of parliament ; so 
much did the customs of the one country influence those 
of the other. 

The clergy wrote a letter to the pope, and the barons 
one to the college of cardinals, which is subscribed by the 
several lords, and by the order in which they stand, we 
may form some idea for a judgment of their precedence, 
as the natural order appear to have been preserved in this 
case. 

Louis, count of Evreux, brother to the king, 
Robert, count of Artois, cousin-german to the king. 
Robert, duke of Burgundy, 
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John^ duke of Bretagne^ 
Fery, duke of Lorraine^ 
The counts of Hainault and Holland^ 

■ ' ' Luxembourg^ 
St Pdl, 

■ Dreux^ 
La Marche, 

■ Boulogne, 

— — — Nevers and Retfael^ 



-Eu, 

- Comminges, 

- Aumale^ 

- Forest, 

- Perigord, 

- Joigny, 

- Auxerre, 

- Valentinois, 

- Sancerre, 

- Monbelliard, 



The sire, or lord of Coucy, 
Godfrey de Breban, 
Raoul de Clermont, constable. 
The lord of Chateauvilain, 

L'Isle Jourdain, 

Arlay, 

■ Chateauroux, 

■ Beaujeu, 

The viscount de Narbonne. 

The chronicle of St. Denis, and the coutinuator of 
Nangis, gives the following account of the form and man-< 
ner of the proceeding of th» assembly. 
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The king being seated^ Pierre Flotte, the chancellor^ 
declared his Majesty's intentions for the reformation of 
abuses to have been much thwarted by the penrerseness of 
his enemies^ and particularly by the pope^ who not only 
injured and oppressed the Oallican churchy but dared to 
attack the king's soveteignty^ and to assume a power in 
temporals as well as spirituals^ and had excommunicated 
him for not submitting to his usurped authority. He 
then spoke of the attempts of the Flemings^ and other 
matters. 

The king himself then addressed the assembly^ and 
directed each estate to make its own resolution^ and com- 
municate it sepiarately. 

The count of Artois answering on behalf of the nobles, 
thanked the king for the affection he had shown to the 
state, by his resolution to reform abuses, his opposition to 
the pope, and declaring they would resent and oppose his 
encroachment to the utmost of their power. 

The clergy demanded time for consideration, at which 
the king was displeased, and demanded of them of whom 
they held their temporalities, and what were their duties ? 
to which they answered, that they held them of him and 
his crown, and were obliged to defend him, his family, and 
the liberty of his kingdom, by their oath of fealty, but 
they besought his permission to apply to the pope. The 
count of Artois, on the part of the nobility, opposed any 
delay or appeal to the pope, as a violation of their li- 
berties. 



if 
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The third estate, on their kneeSy presented their peti- 
tioQ to the following effect : — 

'' Most noble prince, Philip> by the grace of Qod, king 
'* of France, the people of your kingdom beseech you to 
'' preserve the sovereign franchises of your kingdom, hav- 
'^ ing no superior but God alone, and cause it to be pro« 
" claimed, that all th^ world may know it, that pope 
" Boni£ace errs manifestly, and commits a mortal sin, in 
pretending to be sovereign of France in temporals, and 
that the king of France cannot enjoy the revenues of 
*^ yacant sees," &c. &:c. 

The other assemblies of the states of France, were M^ 
terwards held much upon the same model ; it is not expe- 
dient or necessary to follow the history farther, for though 
it is full of interest and instruction, historicaUy speaking, 
it is not necessary to Ulustrate the subject of the proposed 
inquiry. 

It is clear, that the ancient parliaments of France, were 
merely the high courts of justice of the kingdom, and the 
peers or suitors sat there, as suitors, to decide by their 
vote the matters propounded to them ; that the assembly 
of the states-general was a novel institution by Philip 
the Fair, and had nothing feudal in its constitution, 
although the magnates et proceres of the nation were 
summoned to it, the judicial character of the court of 
parliament was still continued to that body, and not 
transferred to the iicUes- general, as it was to the English 
parliament. 
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CHAPTER II!. 



THE FEUDAL COURTS IN ENGLAND IN THE SAXON 

TIMES, AND FBOM THE CONQUEROR TO THE 

REIGN OF HENRY III. 

That a modification of the feudal law existed in Eng- 
land under the Saxon kings, is clear, though, perhaps 
exempt horn some of the rigours of the Norman system ; 
Imt Blackstone goes too far in his zeal for the ancient 
constitution, when he asserts, that without the consent of 
the witanagemote, ^'no new law could be madey or old one 
** aUeredV* There is no evidence to justify such a con- 
clusion ; non constat^ that the king was bound to consult 
that assembly, because he did consult them. An autocrat 
of Russia consults his council, but still is the legislator 
himself. 

The following evidences establish the fact of Anglo- 
Saxon feudality : — A charter of king Ethelred, frees 
the land of the abbey of Abington, a regaU servitio. A 
patent of the conquerors grants to Allan, earl of Bre- 
tagne, '' omnes terras et villas que nuper fuerutit Comitis 
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^' Edtoini^ in E boracs hire; cum feodis miUium et aliis libera 
^^ tcUibus ita Ubere et honorifice^ sictU idem Edwinus eadem 
" ienuit ante obsessionem Ebor.*^^ 

The Leiger Book of St. Albans^ mentioning king Offa's 
over-running Kent^ says, ^^ convocatis omnibus sibiofficium 
'^ mititare debentibusy King Edgar gave a hundred to 
Oswald, bishop of Worcester, " et redditiones socharium 
'^ et regis servientium,^* 

Homage and fealty, due by reason of knight's service, 
were also rendered in the Saxon times ; the Leiger Book 
of Abington says, '^ Turkilius did homage to the abbot 
of Abington for his lands;" he was afterwards slain in 
the battle of Hastings. 

Ingulphus states, that Edward the Confessor, gave to 

Griffin and his heirs, the principality of Wales, reserving 

fealty. In Doomsday it is stated, that the burgesses of 

Canterbury, did homage for the manor of Northwood, in 

Kent. 

Wardship, was also in effect before the Conquest. In 
Ina's laws, cap. 38, the mother was to be guardian, in soc- 
age, of her children, and was allowed six shillings per an- 
num in money, a cow in summer, and an ox in winter, for 
their support. 

Likewise was escuage incident to knight's service 

* See Archbishop Sancroft*s Collectnnea CurioM, No. VIII. Sir 
W. Raleigh's Ditcourte on Tenures. 
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before the Conquest^ as mention is made in Doomsday de 
9Citiagio. By reason also of the tenure by knight's ser- 
vice^ the tenant was to senre in the war^ as appears re- 
corded in the Book of Worcester^ in a cause between 
li'niliam^ bishop of Worcester^ and Walter^ abbot of Eres- 
ham ; the bishop claimed soc^ sacy sepuUuram ei giidam 
regky ei expeditiones in terrA et in mare, '^ the bishop 
on the hearings brought witnesses> who proved^ that the 
abbot in king Edward's time^ sent soldiers for those 
'' lands^ and one was helmsman to the bishop, to carry 
*' him beyond the seas. The abbot, therefore, submitted 
^^ ad omnem rem sicut episcapus vUtmueraiJ" 

That reUef was due before the Conquest, appears by 
the will of Ebtfa^ an earl^ cited by Lombard, and in 
the Confessor's laws, written by Ingulphus, mention is 
inade of reUefi, 

Copyholders are mentioned in many places in Dooms- 
day Book, and Lambard says, he who held by base tenure, 
and not in villenage, was called a churie. Bracton saith, 
that in manors, which are the ancient demesne of the 
crown, there have been villeins before the Conquest, at 
the time of the Conquest, and after the Conquest. 

Like the Franks in France, and other conquerors, the 
Saxons shared among them the lands of the Britons 
whom they conquered, and became the nobles of the landy 
and such of the Britons as survived the struggle, the 
slaves. The principal leader became the king, and the 
oihers Thanes, or Thegnes, or nobles, who were the 
suitors in the grand court of • the nation. They held 
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their courts in their manors or territories, which were 
composed of their tenants by subinfeudation, very much 
in the same method as their Norman conquerors. 

The Witanagemote, or assembly of the wise men, was 
the king's council, and Ethelbert is said to have enacted 
his code of laws by their advice, and to have summoned 
his bishops and other eminent clergy thereto. Other 
Saxon kings, as Lothar and Eadric, kings of Kent, called 
upon their wise men to advise in the enactment of their 
laws, as appears by the Saxon chronicle. The term wita, 
or witan, was used . to express the king's council even 
after the Conquest ; but it does not appear by any satis- 
factory evidence, that any council, worthy the name of a 
representative legislative assembly, existed among the 
Saxons. 

Ethelwolf, in the year 855, held a meeting of his witas 
at Worchester, when tithes were granted to the church by, 
and with the consent of the bishops, abbots, abbesses, 
earls, and nobles of the whole land ;* ^' aliorum Jidelium 
^^ infinita muUitudine qui omnes regium chirographum 
'^ laudaveruntj dignUates vero nomina subscripserunV* 
This could not be considered in the light of a legislative 
assembly, farther than as to grant of a tenth of their 
property to the clergy, a privilege which may justly be 
concluded, the Saxon nobles possessed before the Conquest, 
and which the Conqueror confirmed to the nation by his 
charter, viz. — That no tax should be imposed without the 



* Spelmau's CoiiciUa, 350. Ingulphus and Mathew, of Wear 
miniter. 
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consent of the nobles, who by themselves and their te* 
nants, were to pay it. 

£dward the £lder^ commences his laws with ^' Ego 
^ Edwardui rex precipio^^ &c. Ethelstone states his to 
have been made with the advice of his bishops^ his earls 
or ethelings^ or nobles^ and witas^ or sages^ which Ourdon^ 
in his history of parliament^ makes out to be the lords 
spiritual and temporal! Like £dward the elder, Canute, 
commands his laws, ^^ per omnem AngUam observari 
^^ prttc^io ;^^ and on the whole, the Saxon feudality ap- 
pears to have been very similar to that of France and 
CVermany. The nobles were the tenants of the king in 
capite, who were bound to suit and service in his courts 
and army. The peculiar laws and customs of the Saxons 
were, perhaps, more just^ and equal ; feudality, indeed, 
consisted rather in the administration of laws, than the 
laws themselves. Any system of law might be administered, 
or pleas entertained in the feudal courts, by the verdict 
of .the majority of a county or community, or by a jury, 
according to the Norman plan. The lord parauiount by 
himself, or his seneschal, was judge in his own court, 
and administered the laws therein ; but he had no power 
to entertain pleas of the crown, or any pleas, but those 
included in the patent by which he held his lands. Some 
large fiefs had, indeed, cognizance of superior pleas, but 
they were, therefore, considered palatines^ as will be 
shown hereafter. 

The laws which William the Conqueror granted to all 
the people of England after the Conquest, are stated to 
be the same which king Edward, his cousin, observed 
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before him. William^ at his coronation on Christmas dajj 
after the battle of Hastings^ took the same oath which 
was taken by the Saxon kings ; and at Berkhamstead^ in 
the fourth year of his reign, in the presence of Lanfranci 
archbishop of Canterbury, for the quieting the fears of 
the people^ he swore inviolably to observe the good an-* 
cient laws which had been made by his predecessors, the 
devout and pious kings of England, especially those of 
king Edward. 

At the end of his reign, William added laws, which es* 
tablished the Norman feudal system in England, and in 
his charter he commanded them to be observed with those 
of king Edward, and as they are of importance in this 
discussion, they are here inserted . — 



*' We ordain, that all ^emen shall bind themselves 
by homage and the oath of fealty; that within and 
without the whole kingdom of England, they will be 
faithful to king William, and his honours and lands will 
faithfully defend and preserve, against all enemies and 
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strangers 
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" We will, and strictly command and grant, that all 
'^ the freemen of the monarchy of our kingdom may have, 
'' and hold their lands and possessions in peace, and free 
" from all unjust exaction and taxation ; (talliage) so 
that nothing shall be exacted or taken, save their 
free service, which of right, they are bound, and ought 
to perform to us ; and as it was enacted to them, and 
'^ each of them, and granted to us of hereditary right, by 
^' the common council of our kingdom." 
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" We ordain also, and firmly command^ that all earls 
and barons^ knights^ and servants^ and all the freemen 
of our aforesaid kingdom^ shall hold themselves always 
ready and well appointed, and prepared to perform their 
" said service with horse and arms, as they ought to be 
" when there is need, according to what they ought to do 
'* by reason of their fiefs and holdings, and as we have 
'* ordained them to do by the common council of our king^ 
dom, in fee and hereditary right." 
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*' We ordain also^ and strictly command, that all the 
'* freemen of our whole kingdom be brethren, sworn man* 
fully to defend our monarchy and kingdom, to the ut- 
most of their power against all enemies, and to preserve 
entire the peace and dignity of our crown ; to give right 
judgment and justice, by all means, to their power and 
ability, without fraud or delay." This law was enacted 
in the city of London. 

'* We also command this, that all our subjects have> 
'* and enjoy the laws of king Edward in all things, with 
" the additions of those which we have ordained for the 
" benefit of the English." 

These few additional laws of the Conqueror, says Black- 
stone and Sullivan, made prodigious alterations in the 
properties of the landed estates in England, having in- 
troduced the feudal system of Normandy. 

** In Saxon times, estates were generally the absolute 
** property of the holder, could be alienated at pleasure, 
** devised by will, were subject to no exactions on the death 
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'' of the tenant, but a small heriot paid by the executor. 
*' The heir entered without the consent of the lord> and if 
'* there was no will^ the sons all jointly inherited; no ward- 
'^ ship or marriage exacted, if the heir was a minor. The 
Norman feudality introduced an exorbitant fine for alien- 
ation, aid* for knighting the king's eldest son, marrying 
his eldest daughter, or ransoming his own person. Reiiejk 
'^ and primer seisin was to be paid by them, as the first 
fruits of his inheritance; and if a minor, the king, or lord 
paramount, had the wh«le estate during infancy ; and 
" when of age, he had to pay half a year's profit^, as a fine 
for suing out his livery, and the price or value of his 
marriage, if he refused the wife imposed on him by his 
lord or guardian, to which was added the expense of 
knighthood!" 
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It has already been shown, that many feudal customs 
existed in England, under the Saxon kings, as homage 
and fealty, and knighVs ^ service, and wardship^ escuage^ 
reliefs^ and copyholds; but it may be fairly presumed not 
to the same extent, as under the Normans. It is possible, 
that the feudal system obtained but partially, and only 
where it was made a condition of the grant of lands be- 
tween the lord and the tenants under the Saxons; gavel- 
kind and borough English, show that the Saxon law was 
not uniform and universal, in respect to tenures. 

These laws were enacted by the sole power of the king> 
he makes reference, indeed, to the commune concilium 
regnif but it is only with reference to grants of aids or 
services, which, must be admitted, were not lawful with- 
out the consent of the payers. But had they been enacted 
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per commune concib'um regnij it would only prove that 
the king had consulted the common council^ not that he 
was bound to do so. 

Thus the Saxon laws were recognized and continued 
by the Conqueror's charter^ with certain modifications tp 
make them accord with the Norman system. The thanes^ 
or nobles of the English race^ were> in their turn^ for the 
most party deprived of their estates^ and the few who re- 
tained them held under the Norman tenures. If, there- 
fore, the English did enjoy any constitutional government 
previous to the Norman conquest, which is more than 
doubtful, it was demolished by that event — ^we must, 
therefore, commence with the conquest, our inquiry for 
the events and causes, which led to the formation of the 
representative legislative assemblies of England. 

The Conqueror possessing paramount authority, could, 
cmd did, grant such liberties to his new subjects as he 
thought expedient; the charter of those liberties is extant 
in the Red Book of the Exchequer; there can be no reason- 
able doubt of its authentipity ; and as in it is contained no 
grant to the people, that their advice or assent should be 
necessary to legalize the enactment of laws, or that their 
assent should be necessary on any point, but the granting 
a part of their services or property, beyond what was due 
by their tenures, we may justly conclude, they possessed 
no other legislative power. 

The .grant of the laws of king Edward, was an enact- 
ment of grace, and did not convey the Saxon consiitutiony 
if any existed, but merely those laws which had been 

K 
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enacted^ or confirmed by that king^ and were in force 
before the Conquest. 

The charters of the succeeding kings^ down to John's 
inclusive^ were recapitulations or confirmations of the 
Conqueror's^ and conferred no additional liberties. 

The Conqueror's charter says^ that the imposition of a 
subsidy^ or tax^ should not be made without the assent of 
the commune coneiUum regni^ which> at firsts would seem 
to indicate, that an assembly was to be called to express 
that consent; but many instances occurred, where the 
consent to an imposition was given individually, or by de- 
tached bodies, or communities, as well as by a national as- 
sembly, and consent being the sole object, if it were ob- 
tained, it mattered little how it teas expressed, the impo« 
sition of the tax was legal on all who assented. 

The Conqueror limited the power of himself, and his 
successors, only to the amount of the aforesaid consent, 
and to allow his subjects to enjoy the advantages of the 
laws of king Edward ; but in every other respect the 
king was absolute, and could enact any laws not repug- 
nant to the charter. 

In the subsequent charter of Henry I. it is stated, that 
certain modifications were made in the Saxon laws by 
William, '' consiUo baronum suorum," which seem to in- 
dicate the existence of a council ; and, as the barons were 
emphatically the nation, or the only influential part of the 
nation, it might be inferred that their assent and consent 
to these alterations were necessary, and, therefore, they 
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possessed legislative power^ if evidenoe did not negative 
that idea. 

Thb charter of the Conqueror emanated entirely from 
himself^ and the charter of Jc^n was likewise a mere 
eohcession of the king ; the motive which induced the 
grsBt has nothing to do with the act itself —WiUiam 
Ihoi^hi it expedient to grants John woi compelled to 
eonfirm those liberties^ still they were both dct$ of the king, 
sad of him only. The clauses in all these charters^ which 
rsquired the sancticm of the common council of the na- 
tioD^ were those <mly which referred to services and aids 
beyond what was due by tenure. 

The following passages in inverted conmias^ are ex- 
tracted fran the First Report of the Lords' Committees^ 
hut the passages in Italic^ &c. are not so distinguished in 
the Report: — 

** Indeed^ from the whole history of his (the Conqueror's) 
** reign, it is little probable, that he should have ever re- 
sorted to a free gift from the people of England, to sup- 
ply his necessities, or to add to his accumulation of 
riches. His government is generally represented as 
severe and arbitrary, even with respect to those who 
were the companions of his adventure ; confiscations 
were numerous, and his Saxon subjects were gene- 
rally reduced to poverty. The tenants of his de- 
mesnes were not included in the exemption provided by 
** his charter ; and*: London, and all the principal towns, 
'' were part of the king's demesnes^ and were long after 
" subject to talliage at the tPf ^ of the king, bounded only« 
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'^ apparently^ by a sort of custom requiring that the tal- 
** liage should be retuonable^ as a fine at the king's plea^ 
'' sure was also bounded. 
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When in England^ he commonly held hit court three 
times in every year, at Easter, at Winchester — at Whit- 
'* suntide, at Westminster-— imd Christmas, at Glouces- 
ter; and the contemporary historians (professing to 
have known him personally, and to have been for some 
time at his court) add, ' et tunc aderunt ibi archtepiS" 
" copiy epitcopiy abbatet^ comitesy et barones totiiu AngUa.' 
But though the persons thus enumerated, are such as 
are supposed by many to have formed the legisUtHoe 
" astembliet of the country, it does not appear from any 
" existing document, that the assemblies thus ordinarily 
** convened by the Conqueror at Easter, Whitsuntide, and 
'' Christmas, 9ver ACTED LEGISLATIVELY unless 
the commune concilium, by which the obligations of 
the military tenures were sanctioned, and the concilium 
baronum, by which, as appears by the subsequent charter 
of his son Henry, the alterations in the laws of Edward 
the Confessor were approved, may be deemed to have 
'' been one of those assemblies, . and so constituted, 
'' though they appear to have been generally convened by 
" William, for purposes of state and dignity^ and for the 
" administration of justice rather than the legislative 
"purposes. 

" On the whole, the government of William seems to 
" have been, in a great degree, a military government, 
" such as must generally take place upon a conquest, 
'' when the conquered do not submit quietly to the can" 
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qaeror ; and, till towards the close of his reign, he can 
scarcely be said ever to have reigned in peace, even the 
foreigners whom he had established in England, fre- 
^ently conspiring against him. li is not^ therefore^ in 
his reign thai there can be much hope of discovering 
" clear traces of a constiiiUional government 

** The government of William Rufiis, the son and suc« 
" oessor of the Conqueror, seems to have been, in the end, 
" more arUtrary and oppressive than that of his fieither, 
'* and the Committee have found no document from 
** which they can infer any thing important, with respect 
'' to the constitution of the legislative assemblies in his 

reign. 

Thus in the reign of the two first sovereigns of the 
Norman race, their lordships found no trace of a legisla- 
tive assembly; on the contrary, they have almost demon- 
strated that no such assembly could have existed during 
that period. 

'' Henry the First, obtained the throne, as his brother 
" William had done, in exclusion of his elder brother 
*^ Robert, and seems to have endeavoured to give vali- 
'' dity to his title, by what may be deemed a legislative 
** enaction. 

" A charter, issued by him on his accession, states that 
'^ he had been crowned communi consilio baronum totius 
" AngUe^ and historians have described a numerous as- 
*' sembly convened at London, previous to his coronation, 
'* of clergy and laity, probably by his own authority only^ 
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'* in which he promised to grant this charter on his acceis* 
" sion to the crown. 

'^ The charter proposes to relieve the nati(»l from unjnst 
'' exactions/' &c. &c. &c. 

This conld not be considered a l^islative assembly ) 
the only object appears to have been to give a sanction 
to Henry's title to the crown^ and to receive a charter 
at his hands : fbr^ if this was a legislative assembly^ every 
coronation of a king of England^ may be considered a le- 
gislative meeting ; for the assembled mnltitude are told, 
by the archbishop on all such occasions, that the late 
king being dead, he presents to them hib rightful snc- 
cessor, and asks them if they will receive him as their 
king, which might be construed to imply that it was ne^ 
oessary to ask their ccmsent, while it is merely a part of 
a oeremoiiial. 

*' There is also added to this charter, ' Lagam EdxMrdi 
'' regis vobis reddoj cum ilUs emendationes quibus paler 
** mens emendavit consilh baronum suorum^' &c. &c. a 
" clause tending to give authority to the copy of the char- 
** ter of William the Conqueror, inserted in the Red Book 
" of the Exchequer, and from which, it may be inferred, 
" that, in altering the laws of the Confessor, William had 
'^ acted legislatively, by the advice of those termed his 
'' barons, though in the charter of William, it is not ex- 
** pressed that this was done otherwise than by his own 
'' authority merely. This may also lead to a conjecture, 
" that the ^ commune conciHum,' mentioned in the charter 
" of William, as sanctioning the charges of military tenure 
'* was also a <(onciHum baronum. 



HENRY I. 55 

'' From the whole^ however^ of this charter^ it may be 
*' inferred^ thai general powers of legislation^ except for 
the purposes of taxation^ were then^ as well as in the 
reign of the Conqueror^ deemed to belong to the king 
*' either aUmey or with the assistance of his privy councilj 
'* or with the counsel of persons denominated his barons ; 
" but if all who held of the king by knights service^ were 
^' not included as barons in the words ' consiUo baronum/ 
'' used in different parts of this charter, yet the consent of 
'^ all the persons so holding, must, from the terms of the 
charters both of William and Henry, have been requi- 
site for the imposition of taxes on them." 
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Would it not be more accurate to say, that the general 
power of legislation vested at this period absolutely in the 
icing akme^ for if he had the power of consulting whom 
he wonld^ his select, or his privy council, or his barons, and 
acting according to the advice given, or contrary to it, or 
legislating without any advice, it is evident the real power 
was seated in him only* 
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If the king had occasion for extraordinary aids, it was 
necessary for him, according to the chartered law^ to 
convene an assembly of his tenants by military service, 
'' if not of all his tenants in chief, consistently with the 
'' tenns of his charter. But for other purposes, as far as 
can be collected from any documents which remain, 
it seems probable that he exercised legislative powers 
'* without the convention of such a numerous assembly, 
" either by his mere authority, or with the sanction of his 
" selected council," or of those great persons " whose at- 
" tendance could be had without inconvenience." 
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It has generally been considered as the law of the 
land^ that the king had a right to require the admce of 
finy of his subjects, and their personal services for the 

*' benefit of the kingdom ; but as, by the terms of the 
charter of Henry, and of his father, no aid could be 
required of the immediate tenants by military service^ 
beyond the obligation of their respeictive tenures, if 

'' the crown had occasion for an extraordinary |dd from 
those tenants, it must have been necessary, according to 
law, to assemble all persons so holding, to give their con- 

^' sent to the imposition.*" They might be assembled in 

one assembly, or by communities, or might assent without 

assembling as hereafter shown. 

^' Historians mention, that Henry convened the great 
" men of his kingdom to assist him in his invasion of 
*' Normandy, when he made his elder brother, Robert, 
'^ prisoner, and united again that province to his English 
'' dominions, but it does not appear that he ever sum- 
'* moned any assembly for legislative purposes. 

• 

" On the death of Henry, Stephen acquired the crown, 
" by means similar to his immediate predecessors. He 
^' issued two charters, in the first of which he is styled, 
" * Dei gratia assensu cleri et pepuli^ in regem anglorum 
'' electus.' The second contains a general confirmaticm of 

Henry's charter, but neither supply any information on 

the subject of legislation. Stephen's reign was a scene 
*' of tumult and trouble, so much so, that the accustomed 

-assembling of the ' curia regis* ceased— -there was no 

« First Report » 40. 
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*' peaoe-*€yery thing was destroyed by tlie slaughter and 
*' fire of dvil war." 

Henry the Second succeeded on Stephen's deaths ac- 
cording to a compact made between them. His charter 
contains odIj a general confirmation of that of his grand 
father Henry the First. 

Prior to the reign of Henry the Second^ their lordships 
report^ that they found no authentic evidence of the 
making of any laws or constitutions after the Conquest, 
except the charters before mentioned. 

" The contest which the king had to maintain with the 
'' usurpations of the church of Rome, produced the cele- 
^' brated constiiutions of Clarendon, which, according to 
'^ the evidence of history, were made in an assembly con- 
vened in the tenth year of his reign, and are in the 
form of a declaration and recognition, in the presence of 
the king, of the customs, liberties, and dignities of his 
predecessors, which ought to be observed and held in 
the kingdom. And, because of the dissensions and 
*' discords which had arisen between the clergy and the 
" justices of the king, that recognition was made before 
" the archbishops, bishops and clergy, and the eark, 
" barons, imd proceres of the kingdom, and the same 
customs were acknowledged by the archbishops, bishops, 
and clergy, and the earls and barons, and nobiUores ei 
/tnitqidores regni, Thomas, archbishop of Canterbury, 
and Roger archbishop of York, eleven bishops, and a 
bishop elect, engage to hold and observe them in the 
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'^ presence of several earls and many others, ^proceres et 
" nobiies,' both clergy and laity." 

The eleventh aitide provides as follows :— 






ArchiepiBCopi^ episcopi, et oniversae persons regni, qui 
de rege teneni m cc^iie, habent possessiones sues de 
" domino r^e iicui baraniam^ et inde respondent jmtidis 
** et mmistris regisy et secuntor et fsicinnt omnes recti- 
^' tudines et consuetndines r^ias, et, sicut baronias cnteri, 
^' debent interesse jndidis curie domini regis, cum baro- 
'* nibus, usque perveniatur in judido ad diminutionem 
" membrorum vel mortem." 

The barons, therefore, were those who held of the king 
in chief, and were bound to attend the aula regis, the 
king's supreme court of justice, as suitors, and the arch- 
bishops, &c. and other clergy who held their lands of the 
king in the same way, were also bound to attend, as the 
-other barons.-—'' This attendance on the court of a feudal 
'* lord, was due £rom all his tenants, as the freehold tenants 
" of a manor are still bound to attend the courts of that 
" manor, when required to do so by the lord of that 
'* manor ''^ 

The Lords' Committees after considerable discussion, as 
to the meaning of the word baron, observe that—'' The 
'* constitutions of Clarendon afibrd strong ground for 

presuming, that owing suit and service to the hinges 

• Fint Report, 44. 



ft 



HBNRY II. 59 

^ greai court, rendered the tenant one of the king's baronsy 
** or barons of the kingdom^ and that all such were properly 
** MEMBEBS OF TBAT COURT, though probably none attended 
who were not ipedalfy summoned" * 
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If the king's court was not a legtslaHoe bocfy, bat 
merely a court of justice^ the attendance of the barons 
thereon^ was in the character of suitors^ persons called 
for the purpose of dispatching the business of that court 
as jurorsy &c. in the same way as the freeholders of a 
county are still summoned to attend the king's court of 
assise, or other courts^ and although all are liable to be 
lealledj yet only so many are summoned as are necessary 
for the emergency. A freeholder not on the panel has no 
right to demand to sit> or even if on the panel, has no right 
to complain that he was not on the jury. 

And if the cmdent curia regis was not a legislaHoe 
tmsembfy, it follows that an individual, although bound to 
attend that court, could not be considered as a member 
thereof y any more than a freeholder would now be con« 
videred a member of the Court of King's Bench, although 
oertunly a member of a jury. 

A certain number of barons were necessary to form a 
quorum, to decide on the questions which came before the 
king's court, and when that number, or more, were present, 
it was a fUll court, and afterwards a fiiU parliament, before 
whom pleas of the higher order were held, and sometimes 
the king required their advice or opinion on given poLots, 

• First Refiort, 46. 
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but this asking of their opinion Was not necessary to 
l^^alixe the king's enactment. 

The reign of Richard the First affords but little evi- 
dence on the subject of l^islature, but that little tends 
to show that the king enacted laws, without the concur- 
rence of l^islative assemblies. 

Eong John claimed the crown of England by election. 
Bud, therefore^ naturally wished to strengthen his claim 
by the assent of his court of baronsj and endeavoured to 
conciliate as long as he thought it necessary. He com- 
mences his proclamation in his fifth year — ^^ Sdatii noi 
" communi concilio baronum nostrorum constUuisie" &c. 
This was the act of a usurper, courting popular favour, 
not of a legitimate king-— can it he, thereforcj con- 
cluded, that the enactment, if from a lawful sovereign, 
would not have been binding if those words had not been 
inserted, when we find that the other enactments etna* 
noted from the king alone P 

On the Patent Roll of the ninth year of king John, is 
a statute made by the king, at the instance of William 
Marshall^ and Walter de Lacy^ and others^ his barons 
of Ireland^ who were with him in England^ and his faith' 
Jul of EngUtnd-^he willed and enacted—'' Volumus et 
'' statuimus quod latrones Hibemie expellantur de terra 
'' Hibemie, et quod ipsi et receptores eorum dedticantur 
secundum legem Angliae. £t ideo vobis mandamus 
quod id ita fieri faciatis." Here the king enacted a law 
by the advice of the people about him, and at the instance 
of certain barons of Ireland, who happened to be in £ng- 
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land at the time; evidently making the ordinance a 
law^ without any foimal assembly or other authority than 
his mere motion. 

'^ The charter of John^" say the Lords Committees^ 
is an authentic document^ from which it has been at- 
tempted to infer what were the comtituent pari$ of the 
legisiaUve council of the realm, as then established. It 
'' does not> however^ give dear information on the subject^ 
" though^ perhaps^ important inferences may be drawn 
" from it. It is remarkable that the provisions in this 
charter, touching the convention of what is termed the 
' commune concilium regni^' for the purpose there ex- 
pressed, were omitted in all the charters of Henry the 
** Third; so far as those provisions may have tended to 
'' alter the existing law, they must be considered as hav» 
" ing been abandoned, though probably founded on the 
'' law of the land, as it stood before the .charter, and af- 
terwards in some degree adopted in practice." 
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The charter purports to be the act of the king, with the 
admce of the archbishops of Canterbury and Dublin, and 
divers bishops, the pope's legatCj the master of the tem- 
ple, &c. &C. who were in fact only the persons who were 
of the king's party in the transaction. Robert Fitz- 
Walter, the general of the discontented barons, not being 
named therein, nor any of his party ; it was, therefore, a 
mere treaty of peace between two contending parties, and 
not a legislative act. 

The articles from which the charter was formed, are 
entitled, " Ista sunt capitula que barones petunt et domu 
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nut rex concedity" they conclude, '* omne$ istat eon^ 
" iueiwUnes et tibertaie$ quas rex concessit regno ienen^ 
doiy quantum ad se pertinet^ erga suosyomnei de regnoj 
tarn clerici quam laid observabunt^ quantum ad se perti' 
net erga suoi." It wa8> therefore, a grant made tin- 
villingl J b^ the king^ but conceding nothing which the 
clergy, barons, and people, did not consider their just 
rights, conferred in farmer charters by the Conqueror, 
and Henry the First and Second. 

Th^ lordships obsenre, that it is ''a striking drcum" 
^' stance, that neither the king, nor the discontented 
" barons, nor those who adhered to the king, at an^ time 
" appealed^ for the decision of their differences to a LE« 
'' OISLATIVE ASSEMBLY, to be convened for th^t 
** purpose by any existing law," and *' that no article in 
" the charter has reference to the previous existence of 
any assembly convened for the gknrral purposes op 
LEGISLATION^ or Contain any provision for catling any 
*' such assembly in future, or any provision purporting 
the existence by law of any representative system, for 
the purposes of general legislation^ though it provides 
for the election in each county of twelve knights to in* 
^' quire into bad customs to be abolished according to 
" charter."* 

Will the evidence extant, induce the belief^ that any 
national legislative assembly, for general purposes, existed 
in England up to this period, if we consider the provi* 
sions of this charter of John alone ? But the evidence mak- 

« Pint Report, S3. 
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ing not the slightest reference to any legislative assembly > 
mnd moreover^ showing the heretofore constant exercise of 
legislation by the king^ on all subjects, except that of 
taxation, is so strong and conclusive, that a man's mind 
must be under some strong delusion, who would refuse 
his assent to a proposition so clearly and satisfoctorily 
established, as that no such legislative assembly then 
existed. 



The Lords further say that— ^' Some, however, of the 
provisions in the charter of John, do refer to the con* 
vention of an assembly, for the purpose of assessing ex^ 
iraordinary aids to the king, and scutage, which was 
generally a conversion of military service, due by tenure, 
into a mcmey payment ; and various clauses recognize 
persons distinguished by the apellation of 'comiies/ and 
* baronesy but generally vnih reference only to iheir 
property^ and the charges by which it might be af- 
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" fected." 

The charter provides, first, for the privileges and im- 
munities of the church ; and that the clergy should be 
charged with no extraordinary aid without their own grant. 
To the laity it grants thus : — '' Concessimus eciam omni- 
'' bus liberis hominibus regni nostri, pro nobis et heredibus 
" nostris imperpetuum omnes libertates subscriptas, ha- 
'' bendas et tenendas eis et heredibus suis^ de nobis et 
'' heredibus nostris." 

The first provision which follows, respects reliefs : — 
^* Si quis comitum vel baronum nostrorum sive aliorum 
^' tenentium de nobis in capite per servitium militare mor- 
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'^ tuns fderit et cum eum decesserit^ heres suus plene etatii 
'^ faerit, et relevium debeat habeat hereditatem snam per 
'* antiquum relevium ; scilicet heres vel heredes comitig 
'' de barania comitU integra^ per centum tibrtUy heres vel 
'^ heredes baronisj de baronia int^ra, per centum marcaSy 
'* heres vel heredes militis^ de feodo militis integro^ per 
'' centum solidos^ ad plus^ et qui minus debuerit minus det, 
'^ secundum antiquam comuetudinem feodorum." 

After many other general provisions^ the charter eon-( 
tains the following important article : — 
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Nullum scutagium vel auxiUum ponatur in regno 
nostro nisi per commune condUum regni nostriy nisi ad 
corpus nostrum redemendum et primogenitum filium nos- 
*' trum militem fSsusiendum^ et ad filiam nostram primoge- 
" nitam semel maritandam ; et ad hoc non fiat nisi ra- 
*' tionabile auxilium. Simili modo fiat de auxiliis de ci- 
*' vitate Londoni; et civitas London habeat omnes antiquas 
" libertates, et liberas consuetudines suas tam per terras 
'< quam per aquas. Preterea volumus et concedimus quod 
'' omnes alias civitates, et burgi, et ville^ et portus> habeant 
** omnes libertates et liberas consuetudines suas. Et ad 
habendum commune condUum regni de auxiUo assidendoy 
aliter quam in tribus casis predictis, vel de scutagio 
'^ assidendo^ summoniri faciemus archiepiscopos, episcoposj 
abbates, comites et majores baronesySigillatimper Uteras 
nostras. Et preterea ^Etciemus summoniri tit generaU 
per vicecomites et ballivos nostros^ omnes illos qui de 
nobis tenent in capiie^ ad certum diem ; scilicet ad ter-*- 
minum quadraginta dierum ad minus ; et ad certum 
*' locum ; et in omnibus Uteris illis summonitionis^ causam 
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'' soxBOMMiitioaw expriiaeiiitts ; 9t ak faicta tummoniAioae 
** n^gotium ad diem asugnatum procedat, secundum can* 
'* MtUum illarum qui pr§$enies JUerhU, qoainvis aon omnes 
'' aamBiMiiti veaerint." 

The commune concilium regni was to be summoned de 
auxUio oiiidendo, but for no other purpose, or it would 
have been expressed in the charter. It cannot be pre- 
tomed, that so important a privilege as that of changii^ 
old laws, and making new ones/ would not have been ex* 
pressed in distinct tenns^ clearly and plainly, if such a 
privilege had ever been enjoyed. But there are not 
grounds for such a presumption, such a privilege had 
never been^rofi/ed by charter^ and it could not have been 
tdherwUe obtained. 

It \s observable, that no provision is made in this 
charter with respect to aids to be demanded of the 
king's immediate tenants, who did not hold by military 
service, and were liable to talliage ; or to the king's ten- 
ants in chief of an escheat; unless included in the words 
'' qui de nobis tenent in cqpile/' 

The struggle between John and his barons, arose from 
the violation of their rights, which had been granted by 
the previous charters of his predecessors. Few, if any^ 
new liberties were then acquired ; and it is a mistake to 
suppose, that any important change took place on this oc- 
casion in the constitution of the government of England, 
which had been limited in jprinciple^ but absolute in prac" 
iiccy but it was limited on/j^ so far as had heen conceded 
by charter, John's charter reduced to practice the limited 
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principle of the gOYemment which had been disr^arded. 
The fireqnent confirmai&nu of the charters by the same 
princes, the successors as well as the predecessors of John, 
shows how little they r^arded the liberties of their sub- 
jects, except when compelled by arms or their pecuniary 
necessities. 

Neither record nor history will justify the conclusion, 
that any legislative assembly, properly so called, existed 
in England before the death of king John. 
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ilBNRY III. 

Hbnrt^ at his father's deaths was but ten yean of age, 
dnd his kiiigdom was miserably distracted. Louis, son of 
the king of France, was in the country, at the head of a 
considerable army, and many of the discontented barons 
haa joined him. William, earl Marshall, was selected by 
the nobles, who adhered to the late king, as guardian to 
the young sovereign; 

To conciliate the people, twenty-four days after hid 
father's death, a new charter, tested ]2th Nov. 1216, 
was issued in the king's name,, by the advice of the pope's 
legate, the earls of Pembroke, Chester, Derby, &c. &c. — 
It is nearly a transcript of the charter of John, omitting, 
however, the important clause respecting the not-assessing 
an aid, except by the advice of the '' commune concilium 
regniy* and that df the maimer of summoning the said 
common council, namely, that of summoning the greater 
barons by special writs, and the lesser by the sheriffs.— 
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There is a clause inserted^ to account for this omissioiij to 
the following effect :— 

" Quia vero quedam capitula in priori carta contineban- 
tur que gravia et duhiiabiUa videbuntur, scilicet de scu- 
tagiis et auxiUis assidendis/' and adding^ (after other 
matters specially mentioned^ as omitted in the new char- 
ters) ^* placuit supradictia prelatis et magnatibus ea esse 
in respectu^ quosque plenius consilium habuerimus; et 
tunc faciemus plenissime, tarn de hiis quam de aliis que 
occurrerint emendenda, que ad communem omnium uti- 
'^ litatem pertinuerint^ et pacem^ et statum nostrum et 
*' regni nostri."* 

The persons who were of the king's council, and advised 
the issuing this charter, are described in a letter to the 
justiciary of Ireland, announcing Henry's aooession to the 
crown, in which he is made to say, '' conTenenmt apud 
'' Oloucestrem plures r^ni nostri magnates, episcopi, 
'^ abbates, comites, et barones, qui patri nostri yiventi sem- 
'' per astiterunt fideliter, et devote, et alii quamplurimi;" 
by whom he had been, with all due formalities, crowned 
king ; and then referring to the charter, he announces his 
intention of granting like liberties to the people of Ire- 
land, which he did by a writ tested at Gloucester, 6th Feb. 
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Rex archiepiscopis, episcopis, abbatibus, cinnitibus, ba- 
ronibus, militibus, et libere tenentibus et omnibus, fideli- 
bus suis per Hibemiam constitutis, salutem. Fidelitatem 
vestram, &c. volumus quod &c. libertatibus regno nostro 

• First Repor*, 77. 
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Anglie a patre et nobis concessis^ de gratia nostra et 
dono^ in regno nostro Hibemie gaudeatis, vob et vestri 
heredes in perpetuum ; qnas distincte in scriptum re- 
'' dactas^ de communi consiUo omnium Jidelium noitrorum 
TobiB mittimus, signatas sigillis domini nostri O. aposto- 
lice ledii^legati et fidelis nostri oomitis W. Marescrectoris 
nostri et r^ni aostri : quia sigillum nondum habuimus : 
easdeni prooessu temporis^ de majori oonsilio, proprio 
sigillo signaturi. Teste apud Glouc. 6*^ die Februarie."* 
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This first charter of Henry was directed to be published 
in ererj county, and the sheriffs were to ha^e it read in 
his county omrt, '' Cartas iibertatum quas barbnibus et 
** omrdbut atus de regno nostro per commune condUum 
** regni noitri concessimusy** and the contents thefeof 
were directed to be strictly observed by all the lieges. 

In the letter to the justiciary of Ireland, the members 
of the council of Bristol, are stated to hare been only 
prelates, earls, and barons, in this writ it is stated to have 
been made "per commune conbiUum regni^** which shows 
the king's court of prelates, earls, and barons, were the 
components of the common council of the realm at thai day* 
Henry was then in pupillage, and this council being in- 
Tested with the royal authority, did every thing in his 
naxbe. Had the king been of full age, this expressed as- 
sent or advice might not have been necessary, unless re- 
qulrted by the king. There is another document which 
directs, "per commune condttum regni" that no charter 
or confirmation, &c. should be sealed \vith the great seal 

« Foed. N. E; I. p. If I. 
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dunng the king's nonage^ and if any were so sealed tbey 
should be null and void* 






Provisom est edam per commune condUum regni 
nostri, et coram praedictis omnibus^ quod si aliqua carta^ 
«' vel alique liters patentes, factae secandmn aliquam prae- 
'' dictamm fbrmanun, sigillate inveniantur predicto sigilla 
f ' irrate habeantur et inanes. Testibos prenon^niatis et 
^' moltis aliis." 

This provision related merely to the exercise of the royal 
authority, and was in fact but an enactment by thai au- 
tharity, then vested in the king's guardian and council^ 
which was emphatically copsidered the eounfiU of the kit^g* 
(iom. 

The charter of the second year of Henry III. likewise 
omits the clauses in the charter of John, respecting the 
assessing of scutage, and the convention of the conmion 
council of the realm, for the purpose of assessing extraor- 
dinary aids and scutage, without, however, assigning any 
reason for such omission as in his first ; nor does it contain 
any new provision in lieu thereof; but, at the end, there 
is a provision that scutage ihould be taken a$ it had been 
in the time of his grandfather flenry the Second^ which 
was a certain and fixed paymeut for every knight's fee. 

Henry issued another charter in his ninth year, which 
their lordships say, '' was afterwards always deemed the 
great charter of the iiberties of the kingdom"^ Thii 

• Fint Report, p. 79. 
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«ko omits the before-meiitioxied daiues of Jolm's charter. 
** It is remarkable, (says the Report) that Maihew Paris, 
'' who was a ootemporary, was not aware of these omis- 
sionsy for he says, 'Istamm autem tenor chartarum 
snperins habetnr espressos, ubi historia agitor de r^e 
Johamie, ita qnod chartn utrommque regiim in nullo in- 
** YeBiiintur dissimiles.' " It may be questioned if this 
diarterof the 9th of H^iry, was considered emphatically, 
as the great charier of UberUeSj for the charter trans* 
mitted to Ireland in the twelflh year of Henry, as the 
great charter of MbertieSj was declared in the accom- 
panying writ to be lAe charier of John^ by which it would 
appear, that John's wai then considered the charter of 
liberties, and demonstrates that in those days there pre- 
vailed the vacillation, and uncertainty, attendant on all 
arbitrary and unsettled governments. This latter charter 
was granted in consideration of the grant of a fifteenth of 
all moveables. 

Notwithstanding the omissions of the clauses in Henry's 
charters, " the substance," of them, ^' was agreeable to 
the ordinary mode of granting aids to the crown, and of 
convening an assembly for that ptlrpose during part of 
the reign of Henry, and during the reign of John, prior 
'' to the charter," it was, indeed, but a conformity with 
the Conqueror's charters. 

In his fifteenth year, Henry exacted scutage at a 
higher rate, than that provided by the charter, " by the 
" coneeni of same by whom it was payable." Mathew 
Paris says, " Convenerunt ad colloquium apud West- 
^' monasterium rex cum prelatis et aliis magnatibus r^ni. 
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^' ttbi ezegit iculagiiiin/ de quolibet scuto ires marcas^ ab 
'' ommbiis qui baroniat tenebant^tam laicis quam prelatis." 



€€ 



It appears that Heniy had repeatedly urged> that the 
charter of the ninth jear of his reign had been sealed 
'^ during his minority whilst he was under tutelage^ and 
'^ that it was not binding on him. At the same time his 
'^ arbitrary conduct, in various instances, had excited 
'^ great discontent and disturbance, and he hsd been re- 
'^ peatedly required to confirm that diarter." At length, 
in the twetity-first year of his reign, he granted a confir- 
mation in consideration of a grant of th^ thirtieth part of 
certain description of moveables, whidb ii stated^ in a 
writ, directed to the sherifif of Kent, tested Sd July, to 
have been granted by the archbishops, bishops, abbots, 
priors, earls and barons, ^' toHui regni noiiripro $e ei $uu 
vUhmk.** And to the writ is added a clause, that the 
grant should not be drawn into a precedent.* The grant 
from the clergy, '' terras habentes que adecclesiat suas nan 
perHnent" Mathew Paris states, that this assembly con- 
sisted of ^^mfimta nohiUum muUiiudo sdiicet regni Mm 
nobiUtqe." 

The commotions raised against the king in 1237, by 
Richard, earl of Cornwall, the king's brother, caused a 
meeting to be held at London, and Henry, in the thirty- 
seventh year of his reign, confirmed the charters of his 
ninth and twenty-first years. This charter fixed the rdief 
of a baron at one hundred marks. For this confirmation 
a grant was made to the king of a fifteenth of the move* 

• First Report, 84. 
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allies of the archbishops^ bishops^ abbots^ priors^ earls, 
butm», knight's freeholders, *^ei omnes de regno" 

In the twenty-sixth year of Henry, 1243, he summoned 
an assembly of the commune concilium, from whom he de- 
«anded an aid, which they refused to grant, and the 
neetiBg was dissolred by the king in great anger. From 
Madiew Paris, it appears, that diis assembly consisted of 
Ifae aichbisliop of York, the bishops of England, abbots 
flnd priors, all the earls, and almoit all the barcms of the 
Ungdoin. 

A writ tested on the Idth May, 28 Henry III. com- 
mences thus :-^'' Sciatis quod de cammuni concitio regni 
" natiri praoUum e$t^ quod erimus apud Novum Castrum 
^* silper Tjnam earn equis et armis," &c. This looks like 
a legislative enactment, but it refers to services beyond 
thow dne by tenure^ 

In the year 1246, according to Mathew Paris, " rex 
" mUiii Bierii $ui$ totius regni magnaOs convocavii" to 
meet in London in Lent, to treat of tAe state of the king- 
dom, and in speaking of this assembly, he says, '' Con* 
9adenUba$ igiiur ad parUamentum memaratttm toHus 
regni magnatibus" The word parliament, to describe 
• aatkmal assembly, was for the first time applied by any 
hialorian, but a writ mentioned in the thirty-third note to 
Snt Report, 28 Henry III. speaks of the parliament of 
RiOfudmedey ^^ ParUamenium Runnimeda^** which, how- 
ever, had '' no resemblance to a legislative body, but was 
'' a meeting of two parties in arms for the purpose />f con- 
" chiding a treaty of peace ;" and the word parUamenium 
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was used in this writ in the meaning of colloquium, which 
was the original import of the word. Numerous writs 
are on the Irish patent rolls of licence, " ad parliamen' 
tandum cum Hihettttcit inimidi" 

This assembly was composed of bishops, earls, ba« 
rons, abbots, and priors. In it the grievances of the 
country from papal exactions were detailed, and three 
several letters were written to the pope ; one frv>m the 
bishops, another from the abbots and priors, and a third 
from the earls and barons, which last were all specially 
named in their letter, with those additional words, '^ et 
" alii totius regni AngUoe baronesy proceres, ei magnates^ 
" et NOBiLSS POBTUUM MARIS habUores* necnon et cleruB 
*' et popukis umoenus'* Those present in this assembly, 
must have considered themselves as answering for their 
tenants. The barons of the Cinque Ports are here deno- 
minated nobilei.f It is presumed, because they had noble 
or baronial jurisdiction in their liberties. 

A writ issued 38 Henry III., the king being in Gas- 
cony, and the quedh and the earl of Cornwall r^ents, 
entitled in the margin of the roll, '' de magnatibus vocaiit 
** ad concilium^** is directed to the archbishop of Canter- 
bury, and begins, ^^ Cum quedam ardua et urgentia ne- 
*^ gotia statum nostrum et regni nostri tangentia, ha^ 
beamus vobis communicanda, que sine consiUo vestroj et 
aliorum magnatum noitrorumj nolumus expediri vobis 
mandamus," &c. In this writ, the king exercised the 



€t 
€€ 



* Barons of ihe Cinque Ports, 
f First Report, p. 91 and 95. 
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fojal right to summoiis kis barons to his assistance in coun- 
cQ. Several similar writs were issued by Henry about 
thittime. A remarkable writ issued 11th of February, 
in this same year, states, that the earls, barons, and 
other magnates, had engaged to repair to London in three 
weeks after ESaster, with horses and arms, ready to proceed 
to Gaaocmy. This writ was directed to the sheriff of Bed- 
ftrd and Bocks, and is tested by the regents ; and the 
dberiff is directed to cause two lawful and discreet knights 
tat each county, to be chosen by them, vice omnium et sin- 
gmbrum eanmdemy to come before the king's council at 
Westminster, '' ad providendum unacum militibus idiorum 
^f oonutatunm, quos ad eundem diem vocari fecimus, quale 
*' anxilium nobis in tanta necessitate impendere voluerint. 
** Tu ipse militibus et aliis de comitatu predicto necessita- 
^* tern Qostram et tarn urgens negotium nostrum diligenter 
f* exponas, et ad competens auxilium nobis ad praesens im- 
pendentium efficaciter inducas : ita quod prefati quatuor 
milites prefato consilio nostro, ad predictum tenninum 
'^paschae, respondere possint super predicto auxilio pro 
5f gmgnlis oomitatuum predictorum," 

This writ is the more remarkable, as it appears to have 
been the first attempt at representation, and giving con- 
sent to the imposition of an aid by elected deputies for the 
shires. The object of the writ was double, first, to obtain 
a commutation for services and a voluntary aid. But it 
tends strongly to show that there then existed no law 
by which a representation" was specially provided, for 
the constituting an assembly for granting an aid. Their 
lordships conclude, the constitution of the government was 
to this period the same as it was in the reign of John^ 
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and that this substitution of two elected knights for each 
county was a novel proceeding. The administration of 
justice between individuals continued the same as hitherto. 
'' But the weakness of Henry, his necessities, the dis- 
'' tress of the country, and the power and ambition of in- 
" dividuab, began at this period to involve the king in 
'' great difficulties, to urge him to arbitrary conduct, and 

to lead to that opposition which produced a civil war, 
'< annihilated the royal power, and led to the gradual ei- 

tabUshment of the system of legislaHon, which ev6n« 

tuaUy prevailed in England."* 
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We now approach, say their lordships, a period when 
every thing prepared the minds of the people for changes 
in the government^''* a revolutionary period of civil war 
and commotion. The king, a captive in the hands of a 
few of his powerful subjects, became an engine to forward 
their ambitious projects. The events of the remainder of 
Henry's reign would, in modem parlance, be denominated 
a period of revolution, which first imposed checks on the 
royal authority, and afterwards led to the new modelling 
the constitution, by the introduction of a deliberative le- 
gislative assembly, called a parliament. The events we 
have seen occur in France, Spain, Portugal and Naples, 
in our own times, are very similar, and the result' has 
been the same in the three last, ad far as the political 
dramas have proceeded. Free constitutions were estab- 
lished in these countries, which the respective monarchs 
have abrogated, and set aside by the restoration of the 
ancient absolute sovereignty. * Henry, assisted by the 

• Firnt Report, see p. 97. 
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talents and bravery of his son £dward> regained his abso- 
lute power^ but the influence of these commotions was not 
cleatrojed by the counter-revolution, and the turbulent and 
fettless spirit of liberty which had been excited^ although 
sappreased for a time, was not extinguished, but at length 
sqoceeded in establishing the rational and just system which 
has erer since been a model for the world. 

It is probable, that in doe time, the influence of the re« 
Tolutioiia of Spain, Portugal, and Naples, will produee 
SHBilar results. Whatever constitution arose out of the 
revolution in France if neWy the most influential and pow- 
ednl of the ancient French nobles, have been made pain 
de France^ and obtained a seat in the chamber of peers ; 
many of the revolutionary nobles of the empire have abo 
attained that dignity ; but there are many of the ancient 
iiflblesae bearing the titles of duke, marquess, coontt vis- 
eoont, and baron, who have no pretensions to claim a 
aeat. They are nobles but not peers ; the present peerage 
of France is a new inst^uHony and the sovereign, in se- 
lecting his materials, to constitute that body, chose some 
of the most influential and powerful, by property or ta- 
lent, £rom the old nobles, but he left the great bulk of 
them where they were, as noblesse de Pancien regime. So 
it was in the formation of the new constitution of the par^ 
liament of England; the cases are analogous in every re- 
spect. The earls and barons by tenure, were the ancient 
nobles o£ England; as tenants of the crown, they were 
boond to suite and service to the king in his court> and in 
hia army, on certain occasions ; they were the nobles, the 
magnates, and the proceres of the nation, but they pos- 
sessed no authority beyond what the king had granted, and 
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hare we any rigLt to presume them possessed of more 
than the charters give ? if we have not, then is their au- 
thority clearly defined. A new constitution arisel out of a 
revolutionary period, and the king feels it expedient and 
necessary for his own safety, and his people's benefit, to efrs 
tablish a free legislature ; he summons all the earltj and 
the most influential of the barons by tenure, to form part 
of his new chamber of peers, but he also calls thereto 
many individuals who were not barons by tenure, but had 
acquired great wealth and possessions by subinfeudati<»i 
and purchase, and they became peers* slao, which proves 
that wealth and power were the qualities which induced 
the choice. In the new arrangement, the judicial power 
of the curiOf or aula regis ^ could not be abolishedi there- 
fore, its powers were transferred to the newly-established 
house of peers — a transfer effected without difficulty, cavil, 
or objection, because there were very few affected by it, 
and those few having lost their power and influence 
by the diminution of their estates, although possessed, 
of their baronies, or a part of them, yet would feel little 
desire to possess the expensive privil^e of attending the 
parliament; and, if they did dislike the change, their 
discontent would be disregarded, if not supported by the 
power and influence of wealth. The transfer of the judi« 
cial power of the king's high court to the house of peersi 
made all barons by tenure, liable to fine and amerciament, 
if they did not attend when summoned to parliament, while 
persons who held by an inferior tenure, were not compel- 
lable at the sovereign will to become peers, and might and 
did with impunity refuse to attend ; they were, however, 
fined, but on appeal the fine was remitted. 
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The king's neceauties having led him to many oppres- 
juve and arbitrary act8> made hun very unpopular, but 
indnoed him to call a meeting of the common council of 
the nation, which he summoned to meet at Oxford in the 
Ibrty-eecond year of his reign, which, as observed by the 
Lovdi' Committees, was *' the first assembly having attri- 
^ bated to it the appellation of pariiament, in any authen- 
'' tie document, although some of the former assemblies of 
** the same description are denominated parliaments by 
" eoatemporary historians." This assembly assumed an 
authority and powers till then unknown in England, 
^operated a great revolution in the government, and 
" finally produced a civil war, fatal for a time, to the king's 
'^ anthority^ his army having been defeated in the battle 
" oi Lewis, himself taken prisoner, and compelled to ac- 
^ eept soch terms as transferred his authority to the hands 
'' of his victorious enemies, who kept him captive, and 
" naed his name against himself. This continued till the 
'^ fifty-second year of his reign, when the battle of Eves- 
** ham, in which the earl of Leicester, the great and ambi- 
" tions leader of the barons, was slain, and the power of 
'' his associated barons annihilated."* 

It is dear, that in this reign the king frequently sum- 
moned the magnates or nobles, for the purpose of counsel 
and adrice, and sometimes required them to grant aids, 
but, on some occasions, those present in these assemblies, 
declared their incompetence to grant for any but them* 
sehdj and that they could not bind those absent^* 
adding, that the utmost they could do, was to endeavour 

• Firit Report, p. 99. 
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to prevail on ilie comumnUut regni to make sucli a 
grant.* 

The meeting at Oxford^ in June, ]256> is atyled by tha 
king^ in the writ of safe conduct to the messengers of 
UeweUin, prince of Wales^ parlmmenium noMtrum, but 
the king was then a priscmer in the handa of Leieester, 
and others of his barons^ who had assembled a hrgfi mili- 
tary fbroe> by wham he had beenbeCoie oompeUed to 
transfer the royal power to a eemmittee of twtsty-lbur 
indiyidnalfi^ twelve to be named on his part^and Iwtlveoa 
the part of the baroas (" proeerei," ) who should meet 
him at Oaderd; by this committer '' the sMS^ cyT Hm kk^ 
** dom mm ta be ardamedj reciifiedy and rrformed,*'f In 
modem language was. to reeeive a new eetuHtuikmrOtht 
revolutioniaed. There apfean, however, ¥eiy Iklle sf a 
popular fieeling in the matter, as the twelve wen to heap* 
pointed bif the banmi^ This revolutionary coamdttoe were 
empowered to make any regulations they thought expe- 
dient, and the king prmntsed to ratify whatever refbrma^ 
tion or (urdinance they should suggest. 

The committee elected four persons to nominate a council 
far the king^ whicb he eonfismed by his writ. These ftur 
nominated fifteen otiiers^ nine of whom were of the twehv 
selected by the barons, wliich, being a majority enabled 

* Thete ciremnttaiicsr point out tin tnia- diftfnctloD bthreea a 
DMifinoM opndltafn and a commune eomdlium ; the former was amMftv 
iog of Mich at the king chose to sommooy to arail himself of their 
advice, the latter an assembly of all, for the purpose of granting kim 
an aid, 

f First Report, 103. 
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tlian to act in the king's name> and in (act placed all the 
powerof the kingdom in their hands. As the ordinances 
of this anembly do not appear on any authentic record, it 
is pibbaUe they were designedly destroyed^ after the bat- 
tle of Evesham had produoed a counter-revolution ; but 
historians relate, that the committee of twenty-four re- 
qnired the king to confirm the great charter^ and to give 
to them the appointment of all the great offices of state, 
and of the keepers or governors of the king's castles. It 
was ordained, that the punishment of death should be in- 
flicted on all who opposed their ordinances, and thatpar- 
ibamenii should be held three specified times a year, on 
whidi the king's council, meaning the fifteen, should at- 
tend, (even if not summoned) to the common business of 
the nation. These parliaments were merely meetings of 
the curia regis, for the administration of justice, the le- 
gjaktiTe power was provided for by appointing twelve 
penons to treat with the king's council, for the eom- 
momi of the landy on the conqnon affairs and business of 
thenatioD. 

'* All the persons included under the words, * tut le 
commun de la terre/ were to be represented in future 
by twelve, ^prodes hommes,' elected by the parliament 

*' at OxfSord, the barons, and le commun were to be bound 

"by what the twelve should do." ''The twelve, it 
seems, were appointed permanently, as there is no trace 
of a future appointment, and yet le commun were to be 

" bound by what they should do, in every parUament at 

" which they should attend." ♦ 

• Firit Report, 106. 
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82 REVOLUTIONARY PERIOD. 

The whole proceedings on this occasion were those of 
a revolutionary body^ not bound by precedent^ but adopt- 
ing such measures^ as they thought best calculated to se- 
cure their success and cement their power. They as- 
sumed authority over the whole kingdom, and took^ and 
compelled others to take, an oath of association, to main- 
tain the authority they had assumed, calling themselves 
" Le Commun de Engleterre/' an example fc^owed, in- 
tentionally or not, is not important, by the revolutionists 
of Charles the First's reign, who assumed the title of 
" The CommonweaUh of England" 



The chief justiciary, and the chancellor, were required 
also to take an oath, to do right to all persons according 
to the provisions made by the committee of twenty-four, 
the council of the king, and " le$ hauz homes de la terrcj 
'* ke li jurrant eu cestes choses a aider et mentenir." 
The governors of the king's castles were also required to 
take an oath, which placed them under the control of the 
conventional government for twelve years, and four knights 
were appointed to each county, to examine into the con- 
duct of sheriffs and other officers. 

The king was compelled to assent to these revolutionary 
provisions, and his son Edward to swear to their observ- 
ance, as were all others without exception. Thus, in the 
council of fifteen, and the twelve elected to represent the 
commons of the land, was vested not only the legislative^ 
but the executive power of the realm. 

The king afterwards absolutely abdicated his royal au- 
thority by a writ, tested the 10th of October, in his 42d 
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year — '^ It declares^ that the king wills and grants^ that 
whatsoever his council^ elected by him and the commons 
of the kingdom^ (par le commun de nostre reaume, as 
expressed in the French language^ and in English ' by 
the landsfolk of our kingdam/) or the majority of them 
" had done^ or should do^ for the honour of God^ and the 
" fealty of the king^ and for the profit of the kingdom, 
^' should, as the council should ordain, be firm and estab- 
'* lished in all things for ever, and he commanded and en- 
joined all his subjects, to hold and swear to maintain the 
same," &c. &c. These writs were sent to every county 
in England. 

The provisions of Westminster in the 43d of Henry, 
although in the name of the king, were of the same 
revolutionary character. By the record, the statute ap- 
pears to have been made " Convenientibtu apud Wettm. 
in quindena Sancia MichtteUs qtso Domini rege et mag- 
natibus suis^ de communi consiHo et consensu dictorum 
regis et magnatum," and has the apparent character of 
a regular and settled government. ** But these same pro- 
visions are inserted in substance, in the annals of Bur- 
ton, under the title of provisiones baronum" con- 
cluding thus — *' Ges sunt les purveances et les etablissi- 
menz fetz a Wesmoster, al parlement a la Sant Michel, 
par le rei et sun conseil, et les xii. par le commun oon- 
*' seil esluz par devant le oommunance de Engleterre> ke 
'' dunke fii a Westminster le an- del regae Henri, le fits k 
" rei Johan, quarantime terz."* 

• FinI K«porl, \3l. 
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84 RBVOLUTIONARY PSRIOD. 

This parliament was held at Michaelmas, and, therefiire, 
was not one of the three regular parliaments, or king's 
courts, required to be assembled three times a-year by the 
provisions of Oxford, which were the parliaments for 
judicial purposes; this was specially summoned far general 
purposes. 

In the 45th year of his reign the king made a general 
a]^peal to his people, and appointed a meeting at Windsor, 
which the earl of Leicester and his adherents endeaToured* 
to counteract, by appointing an assembly to be held in 
opposition to the king, on the very same day at St. 
Albans. They summoned three knights from each shire 
to attend this meeting, to be, (as is stated in the king's 
writ, prohibiting the meeting) '' coram ^My apud Sano- 
*' tum Albanum, secum tractaturi super communibus ne-> 
'' gotiis regtti nostri, et nos et predicti proceres nostri in 
*' eundem diem apud Windsore conveniremus ad tractan- 
'' dum de pace inter nos et ipsos." The writ proceeds, 
Tibi precipimus quod illis militibus de balliva tua, qui 
vocaU sunt coram eis ad diem predidumj Jirmiter in» 
jungas ex parte nostra^ ui ad nos die predicta venient 
qpud IVindesor; et eis etiam distincte inhibeas ne dicto 
die alibi quam ad nos accedant, set eos modis omnibus 
** venire facias coram nobis ad diem predictum, nobiscum 
super premissis colloquium habituros; ut ipsi per effectum 
operis videant et intelligant, quod nichil attemptare 
'.4>roponimu8 nisi quod honori et communi utilitati regni 
'^ nostra noverimus convenire.'*' 

This act of the earl of Leicester, and his adherents, 
was a step farther in their revolutionary career; they called 
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three knights as representatives for each shire^ to treat 
with them, in opposition to the king^ who had summoned 
the lawful commune concilium, or parliament, as it be- 
came now to be called^ at Windsor, undoubtedly with a 
view to supersede the king's authority altogether, and to 
ulterior proceedings. This appears to have been one of 
those extraordinary measures ^diich arise out of circum- 
stances in revolutionary times, and was probably the first 
suggestion of, and led to the establishment of a represen- 
tative legislative assembly in England. 

It appears, however, that this meeting at St. Albans, 
did not take place. The contentions between the king 
and the barons were settled by a temporary arrangement, 
and he granted a general pardon to all those who had al- 
ready, or should, within a certain time, affix their seal to 
a certain instrument to that effect. The earls of Leicester, 
Marshal, Warren, Roger de Mortimer, Hugh le Despenser, 
William Bardolf, John de Burg, Henry de Hastings, 
John Fitz-John, Robert de Vespont, William de Mun^ 
chensy, John Fitsallyn, Nicholas de Segrave, aadC^ffery 
de Lucy, were among those who had not signed. 

The king by a proclamation tested at Westminster, 9d 
May, in the 46th of his reign, declared his resolution no 
longer to submit to the provisions of Oxford, which he 
denounced as being to the pr^^judke of himteff' and the 
royal authority, and to the injury of his subjects; tliat 
he had been absolved by popes Alexander and Urbao, 
from the obligation of the oaths he had taken to observe 
those provisions ; but that all the liberties of the great 
charters should be observed. In all these instruments the 
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king styles the persons composing the meeting at Oxford 
-his barons. 

After this attempt of the king to disenthral himself 
from the domination of the barons^ it was agreed to refer 
their differences to the decision of the king of France^ who 
made an award to restore the king to the state of power 
he possessed previous to the provisions of Oxford^ but con- 
finning all the charters^ 

" On this award of the king of France^ it is observable, 
" thai there is not contained in it^ or in the instruments 
'' of submission recited in the preamble, mention of any 
legislative assembly of the country^ or of any description 
<^ persons engaged in contest with the king, besides 
baronSy except the words, ' alH qm'cumque prttsenii 
compromisso consenserunty used in one clause. It 
seems, therefore, scarcely possible, that the legislative 
assembly convened at Oxford, should have consisted of 
any persons, except such as might have been comprised 
under the general denomination of barons J^'^ 
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The award of the king of t^rance. Was not acceded to 
by the barons. Many offers of compromise having been 
made, and rejected, on both sides, an appeal was again 
made to the sword, and, in the mcmth of April, a battle 
was fought at Northampton, in which the king's party, 
commanded by prince Edward, were successful ; but, in 
May following, the king was defeated, and himself and 
his brother Richard taken prisoners in the battle of Lewes, 

* Firit Report, 137. 
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in Sussex. Prince Edward was compelled^ by this mis- 
fortune^ to treat with Leicester and the victorious barons^ 
and with his cousin Henry^ to become hostages in their 
hands till all things should be settled by the authority of 
parliament. This treaty concluded on the field of battle, 
was called the ^* Mise of Lewes" was acceded to by the 
king^ and appears to have been the first appeal to the de* 
dsion of a parliament, A parliament met in London in 
June following, and consisted apparently of knights 
elected for the several shires, as well as of persons sum- 
moned by special writs, btU not of repretentatives of cities 
and boroughs, 

Leicester and his adherents now assumed sovereign 
power, and proclaimed the peace which had been made in 
all parts of the kingdom, and ordained, in the king's name, 
with the advice and assent of the barons, that no one 
should bear arms, without the king's license, on pain of 
life and limb. Other writs were issued, appointing 
keepers of the peace, in twenty-nine counties, until '* by 
*^us and our barons ihe state of our kingdom be regulated," 
And each county was directed to elect four knights^ and 
send them to the parliament to be held in London, to be 
there, at latest, on the octaves of the Holy Trinity. 

'' To give consistency to the language of these writs, 
*' the knights thus elected, must have been considered as 
^' representing such barons a% were not personally sum^ 
** monedy as appearing for the community of barons of 
" each county."* 

• First Rtport, 138. 
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Nine ooonties are not mentioned in these writs, nor 
does it appear that writs were directed to any of them, 
nor is mention made of any cities or boroughs. 

A parliament met in London about the feast of St. Jchn 
the Baptist^ 24th June, 4B Henry III. in which a treaty 
of peace was made between the king and his soli Edward 
on one part, and the prelates and prooeresj and all the 
oommnnity of the kingdcnn on the other. ** Ad refiffma^ 
" tionem status regni Angliae eligantur et Hofuinentur trei 
" discreti et fideies de regno, qui habeant authoritatem et 
'^ potestatem a domino r^e eh'gendi sen nominandi, vice 
" domtni regis ^ consiliarios novem ; de quibus novem tres> 
'' ad minus, altematim sen yidsakn semper smt In dliria 
'* prsBsentes."* 

» ■ 

'* It is then prorided that the king, hjf the adtke of 
^ these nine persons y should dispose of all the business of 
" the kingdom, appoint the justiciary, chancellor, trea- 
** 8urer> and all other officers both great and smaUy See. 
'' and these nine were removeable, and others to be ap« 
" pointed by the advice of the three, by wImmu the first 
'' nomination should be made ;" aftd in case of disagrees 
ment, the decision was to be <^ two-thirds of the two 
bodies of three and nine, eventually leaving the decision 
to the three. 

On the S3d of June, in the fbrty«eighth year of Henry, 
a writ issued in the king's name, appcHuting the bishop 
of Chichester, and the earls of Leicester and Gloucester, 

• Firtt RcpoH, 199. 
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to name the nine, by whose advice the kingdom was to be 
goterned^ which put the whole power of the kingdom into 
the hands of the earl of Leicester, who was the only per" 
ton authorised by king's license to proceed with hones 
^tttd am(9% 

Under these circumstances, was assembled the pariia- 
ment of the 49th of Henry the Third, the writs fb^ 
summoning which, are still considered the earliest on re^ 
cord, for summoning a parliament. The 6rst writ <m the 
toU was tested at Worcester, i4th Dec. 49 Henry lit. 
directed to the bishop of Durham. It recited, ''that 
prince Edward had been delivered as a hostage, *pro 
pace in regno assecuranda et firmanda,* and that it 
became necessary that the kiftg 1»hould have conference 
with, and the advice of the bishop, ' ^ aUorum prelO' 
torum et magnaium nastrorumy and commanded the 
bishop to be at London in the octaves of St. Hilary, 
^ ' nobiscum et cum predictis prttlatis et magUatibus nos- 
tris quos ibidem vocari fedmus super premissis tracta- 
turi et concilium vestrum impensuri/ " &c. Writs were 
also issued to the archbishop of Vork, the dean of York, 
the bishop of London, amd some other bishops, the bishop 
elect of Bath and Wells, the deans of Exeter, Wells, 
Sarum, and Lincoln, to several abbots and priors, the 
earls of Leicester, Gloucester, Norfolk, OziRord, and 
Derby, and to Ealph de Camoys, and seventeen other 
laymen. 
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To the entries on the record, concerning these writs, 
are added the following : — Item mandatum est singulis 
vicecomitibus per Angliam quod venire fadant duos mi" 
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*' UUm de l^;alioribiu proborioribiu et discretiaribus militi- 
Ims nngnlomm oomitatamn ad regon Lcmdon in octabia 
predictis in foima supradicta." 






'' Item in fonna predicta scribetor dviboa Ebor. dvibns 
Lincoln^ et ceteris bargis Anglis, quod mittant in forma 
|»«dicta duo de diacretioribus l^^alioriboa at proboriori- 
ba8> tam civiboa qtiam bnrgemboa soia." 



'' Item in forma predicta mandatnm eat baroniboa et 
** probis bominiboa Quintorom Portaum pnmt oontinetur 
** m brevi irrotnlato inferiua." 



u 



Rex baionibus et baUivis portua aui de Sandwico sa- 
lutem. Cum prelatos^ magnatea, et nobilea r^;ni nostri 
tam pro n^otio liberationis Edwardi primogeniti nostri 
quam pro aliis communitatem r^;ni noatri tangentibus, 
*' ad instans parliamentum nostrum quod erit London in 
'* Ootabis Sancti Hillarii convocarii fecerimuaj ubi vestra 
sicut et aliorum fidelium noatrcnrHm presentia plurimum 
ind^linras^ vobis mandamua, in fide et dilectione^ quibus 
nobis tenimini^ finnkw injungentea^ quod^ omnibus aliia 
'' pretermissis, mittatis ad noa ibidem«guatoor delt^j;alitiri« 
'* bus et discretioribus portus vestri^ ita quod sint ibi in 
'^ octabis predictis^ nobiscum et cum prelatis et magnatibua 
'* regni tractaturi et super premissis auxilium impenauri^ 
'^ &c. Similiter mandatum est singulia portubus per ae." 






A writ is also directed to the sheriff of Yorkshire^ to 
levy the expenses for the knights of that county^ and in 
this writ the knights of the shires are stated to have 
been summoned, *' iraciandum nobiscum et cum conciuo 
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MHUfBo/' while repreaeatatives of the Cmqu4 Pork were 
required to confer^ ^'cun prelaHi ei magnaiibm regHL" 
From the smtill number of the indiriduab samieoiied 
they maj have been ooneidered the lame body. Many 
BMiie ef the prelatea and nobles of the kingdom were 
emitted than aommoned, this aatemUy being a mete 
peeked meeting of the king's enemiea> having him a pri« 
toner in their hands : none of the Idng's firiends were siim«t. 
moned^ but many were ordered to attend as criminals. 

The laymen summoned te this parliament were twenty- 
three, all of the earl of Leicester's party, that of the ecole- 
siastics one hundred and twenty«two> indnding demu, ab- 
bots, and priors, whose successors were not snmmoDed to 
parliament ; it was " evidently a parl^ metuure" net snm-> 
moned upon any principle, but that of performing the will 
and accomplishing the designs of the dominant party. The 
knights representing the counties were^ ef course, elected 
by the influence of the conservatoss ef the peace, appmnted 
by the earl of Leicester : in short, the whole appears to have 
been a revolutionary proceeding, unknown to the law, and 
ene of the expedients resorted to by the earl of Leicester 
to confirm and establish lis power. 

An agreement was made in this parliament, lor the 
liberation of the princes Edward and Henry, the hostages 
delivered to Leicester, until the peace of the kingdom 
dHNild be established, which recites, that in order that the 
ordinance made at London in June, in the forty^eighth 
year of the king, under the title of '' Forma regimink 
drnnkU regis et regni,'' might be better kept, the kjug 
wte. to command, and the prince to iieqnhre the '* kauM 
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hommes e let commun de ia terrcy" of every countj hj 
their letters patent to that effect. And that neither the 
earl of Leicester, nor any of his adherents, should be ag- 
grieved or molested, for any act done daring the time of 
war; and if the king or prince did aggrieve the earl or 
his friends, by reason of those things, the '' hauz homme$ 
et iet commun de la ierre," should be at liberty to act 
against them, and molest them to their utmost; should 
obey them in nothing, until those things were remedied 
and redressed, according to the ordinance above mentioned; 
and an oath was to be taken by the king and prince, and 
the hauz hommes e ies commun de la ierre, that if any 
<me should aid the king, or prince^ or any other, against the 
provisions of that ordinance, he thould be ailamted and 
duinherited at in cote of felony. 

It was also provided, that the prince should exchange 
with the earl of Leicester, his county, castles, and towns 
of Chester, Newcastle-under*Lyne, and the castle of the 
Peak, for other lands ; and deliver the castle and dty of 
Bristol until this exchange should be completed, and many 
other extraordinary conditions. To this document the 
king, the princes Edward and Henry, ten bishops, the 
prior of St. John of Jerusalem, the master of the tem- 
plars, and the mayor and commonalty of London, put 
their seals. 
• 

A writ of the 10th of Mardi, 49 Henry HI. ac- 
knowledges the release of prince Edward, and his cousin. 
Henry, and the writs were issued in their names, com- 
manding obedience to the ordinance; this release was, 
however^ but nominal, the prince was still retained pri- 
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•oner^ carried about with the king^ aud not suffered to go 
any where without a military guard. 

" It 18 remarkable^ that scarcely mention of any par- 
" liament in this important year^ of the 49th of Henry^ 
'' is to be found in any contemporary historian." 






From what Wikes^ the historian^ who is supposed to 
have written in the reign of Edward the First, states, 
there is reason to believe, that the earl of Leicester me- 
ditated ulterior objects for his own personal aggrandize- 
ment, which led him to adopt measures to suppress the 
power even of those hauz hammes who had joined him- 
self, and to prevent their doing any thing i^ainst him, 
lie resolved — " Mqjoret deprimere et eorum pateniiat an^ 
'' nihilarej confringendo cornua Buperhorum; ut exinamiiM 
majorum viribus, Uberius et faciUus vulgares sibi po^ 
pidoi subjugaret^^ a policy attributed to the earl by 
subsequent historians, and supposed by them to have been 
'' hit motive for calling to thii parliament the represeti" 
** tatives of counties, cities, boroughs, and cinque ports.** 
He imprisoned the earl Ferrers, on a criminal charge, and 
meditating a similar violence against the earl of Gloucester, 
that nobleman, with John Giffard, and others, fled to the 
Marches of Wales. Leicester, also compelled the king to 
deliver to him the castles of Dover, Scarborough, Bambo- 
rough, Nottingham, and Corfe, as security for the preserva- 
tion of the peace, and the castle of Montgomery was de- 
livered to John L'Estrange, one of his adherents. 

Prince Edward found means, at last, to escape from his 
military guard, and fled to the lords Marchers of WaleB> 
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the earl of Gloucester^ shortly after^ joined him with g 
considerable force^ and was followed by earl Warren^ 
William de Valence, Hugh Bigot, John Giffard, and 
others, whose forces together formed a considerable army. 
These individuals are styled in a writ of the SOth. of May, 
of 49 Henry III. as rebels, and to have forfeited their 
dignities by their adherence to the king, and writs were 
sent to the keepers of the peace of the several counties, 
(clearly showing that the authority of the sheriffs was 
still suspended) stating, that the earl of Gloucester had 
joined the prince and the lords Marchers, and command'* 
ing the keepers of the peace to summon all persons to 
attend at Worcester, with horse and arms. These Avrits 
are tested by the earl of Leicester, om justiciary ^ and 
three members of the council of nine, "vice domim 
regis.** 

" These proceedings led to the battle of Evesham, on 
" the 4th of August following, in which the earl of Lei- 
" cester was defeated and slain, and the king, being li- 
" berated, in a patent, tested at Worcester on the 7th of 
August, announced the recovery of his JUil royal power^ 
and that during his captivity, the earl of Leicester had 
" used his name and authority against his will." 

The foregoing narrative must relate to a period of 
revobUionary struggle between the king and his barons, 
and the reader cannot fail to observe the resemblance 
which it bears to the scenes which passed in the 
reigns of Charles the First, and James the Second, 
and in our own times in France, which, before the re- 
volution, was very similarly circumstanced to England 
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is the time of Henry. The king was absolnte^ bat it 
WB8 necessary that the parliament should register his de- 
crees^-there was a privileged nobility possessing feudal 
rights and authority^ but there was no free constitutioii^ 
and the exercise of power depended on the personal cha« 
racter of the king, and his diosen advisers. — ^There was 
no legislative assembly, and the struggle between the 
sovereign and the people, ended, after various vicissitudes^ 
in the establishment of a constitution altoostheb nbw. 
So it was in England, during the period from John to 
Edward the Second; the king was absolute, with the 
exception of those privileges of which he had divested 
himself by the charters of liberties; and, in the rights 
granted by those charters, no concession of the legisla- 
tive power to the people was included, except that of 
consenting to the impoiiiion of taxes, and the whole tenor 
of the records and history afford no evidence of the exer- 
cise of any other l^islative power in the common counciL 
The assemblies held previously to the forty-ninth year of 
Henry the Third, even those called parliaments, were 
eomposed solely of the barons or diief tenants of the 
erown. The struggle between Henry and his barons^ 
ended ia a restoration of the king's ancient authority, 
and the total destruction of the febric erected by Lei- 
cester.* 

The forty-ninth of Henry was, however, the commence- 
ment of an important era in England, for in that year was 
summoned the first assembly considered a parliament, of 

* Chailes X. has recently made an attempt to reitor* the ancient 
•btokite aathority ia France* 
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the write remaia on record^ and in whioli write 
wero^or4kejint time, diieoted to the oenntieey citiesy and 
berought^ to flend repreaentativet^ in the imm in whioh 
parliamente were afterwarda aummoned* It was^ althengh 
hut a revoluUenarj proceeding) and an aanmUy of the 
earl of Leiceater'a adherents^ the king^ and hia eldeat 
aon Edward, being then in their power, very impor- 
tant in ite oanseqnencea, aa it beeame the model of the 
future parliamente of En^and ; and peera new ait in the 
houae of lorda, in oonae^enoe of write aOBmanning their 
aneeston to thia assembly, although but e retoletioiiary 
convention, and proriaional aaaemUf » unknown to the lawa 
and conolitution of the time. 

The account here given, relatea to a tempeatiioua period 
of civil war and discord ; the king had been a pri80Bcr» 
under the control of the earl of Leioester, for seven year% 
from the (brty-secoad to the fortjr^iiinth year of his reign^ 
in ^^ch that powerftil individual adopted such revolu^ 
tionary expediente, as he ooaoeived best suited his vievts, 
to secure his power. But the assemblies held by him, in 
the king's name, during this period^ eannnt be considered 
«a preoedente en whidi any dependnnoe can be phmU to 
found an argument, tliat legislative assemblies then, and 
theretofore, had existed on an established and settled prii^ 
dple of law. 

'' The king, immediately after the battle of Evesham, 
''assembled his faithful nmgnatea at Winchester, who 
'' proceeded vigorously to confiscate the estates of Leicester 
and his adherente, as rebds, and two kai^te were ap- 
pointed in each county to carry their deenses into eiect. 
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** The «88embl J at WincheBter, alth«ii^ coife J a parUt^ 
** menij appears to hare been eonTeiied without fbrmali* 
" ties : the writs reciting its acts, are tested on the Slst 
'' of September, only forty-eight days after the battle, 
''and only five after the proclamation of the Icing's 
"peace." ''The wriU^ therefore^ /br the convention 4^ 
^ ihh assembly^ if any tuck wriU were iiiued^ mutt have 
'* Uitted long before the proclamation of the kin^i peaeoy 
** and, therefbrcy in time of war."^ 

' b it likely that any writs were issued for this assem- 
bly? the assumption, that there were any settled principles 
of constitutional law at the period, alone would lead to 
such a conclusion. The natural effect, where a beaten 
party had recovered its power, was reaction ; it was, thore* 
Ibre, but another act of the revolutionary drama. All 
the assemblies held down to thii period, whidi bear any 
resemblance to constitutional legislative bodieSi were btti 
the results of revolutionary movement8-«-not the offspring 
of legal authority, but of military force. The king had 
always possessed the right, if not the exercise, of the 
power of legislation ; the assemblies during his captivity, 
were the result of exertions made to deprive him of tiiis 
power. The parliament of Winchester, which proscribed 
the adherents of Leicester, consisted of the king's friends 
and his council, who had recovered the sword of the as- 
cendant. 

The annals of Waverley state, that, in a parliament at 
Kenilworth, in 1266, the king confirmed to Mi barom 

• First Report, 156. 
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the andeni charierij and '^according to this relation, 
neither the assembly at Kenilworth, nor the subsequent 
one at Northampton, mas composed of any persons but 
prelates^ earls, and barons," King Henry, restored 
to his power, evidently considered all the assemblies and 
meetings held by Leicester, as rebellions against his law« 
fill authority, and, therefore, abrogated them — ^in other 
words, he restored the constitution of the andeni charters j 
which gave his barons, or tenants, the right of consenting 
to the imposition of taxes, but no other l^islative power. 
The lay part of the assembly, in which the statutes of 
Marlborough are supposed to have been enacted, consisted 
of earls and barons only; but these ancient statutes cannot 
justly be considered acts of parliament, but ordinances of 
the king. 

Is it too much to assume, from the evidence which has 
been adduced, that, to the death of Henry the Third, 
1272, there was in England no legislative assembly es- 
tablished by an acknowledged law, except the king and 
his council, that is, those he chose to consult ? The par- 
liaments held by Leicester, must be considered unlawful 
innovations and usurpations of the king's authority, and 
like the parliaments of Cromwell, in a l^al point of view, 
nullities. If this point be conceded, no persons before 
this period can be considered lords of parliament; be- 
cause peers, considered as members of the upper house, 
cannot take date previous to the legal establishments of 
parliaments, consisting of lords spiritual and temporal 
and of the commons, and there had heretofore been no 
such assembly in England, they had been all revolutionary 
conventions. 
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CHAPTER V. 



BDWABD I. 

On the 16th of Novemher 1272^ Henry the Third 
died. Edward succeeded^ but he was absent in the 
Holy Land. On the 22d of the same month, a letter 
was addressed to him, in the names of the archbishop of 
Canterbury and the earls of Cornwall and Gloucester, 
announcing his father's death, and his accession and pro- 
clamation, urging his immediate return. Edward arrived 
in England in July, 1274, in the second year of his 
reign, was crowned in the following month, and held a 
parliament at Westminster in the Easter following. No 
writs of summons to this parliament appeipr on record, for 
as it was the usual period of meeting for the parliament, or 
king's court, no writs were probably issued, or necessary, 
but the title to the statutes then made in the authorised 
collection is, '* Ces sont lei esiabUiementz ie rey Ed" 
wordy fiiz le rey Henry ^ feiz a fVeymosiery a son pre- 
mier parlement apres son courounement apres la cluse 
paske, Ian de son regne tierz, par son conseily e 
par le assentement des erceveskes, eveskes, abbes, priurs 
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ccfntes, hemmB, et la oommunaute de la terre^ ileokes 



'' sornons." 



'^ From statutes or ordinances^ inserted in the authorised 
" collection^ it must be infierred that parliaments were 
'' holden in 4th, 0th, 7th, 9th, 11th, 12th, 13th, 10th, 20th 
'' and 2l8t of Edward the ¥lrst, in which those statutes 
'^ or ordinances appear to have been made, though no 
'^ writs of summons, or writs for the election of knights, 
'^ dtisens, or burgesses, for those parliaments, appear on 
*' record, except for the election of lapo, or three, knights 

for each county, issued in the 18th of Edward I."* 



*€ 



There are also writs of 22 Edward I. for the dec« 
tion of two knights for each shir^ to be at Westminster 
on the morrow of St. Martin, and suhsequent writs direct 
two more knights for each county^ to attend with the 
knights elected under the former writL 

The ttahUe de viru reUgiotii, of the 7th of Edward I. 
appears on the great itatute roll in the Tower, but only in 
the/orsi of a writ addressed b^ ikekmg.to his justices of 
the bench. The enacting authority is thus given — ^' Nos 
de consilio prelatorum, comitum, et aliorum fideUum 
regni nostri, de contiUo nottro esiitentmm^ providiwntiy 
staiuimuf^ et ordmaoimuty" &c. '' This writ, therefore, 
states a legislative act by the kmgy by the adoice of mck 
preUUesy earby and otherty as were qf hi$ couttdL** — 
But it was registered by the ordinary parliament, or the 
king's high court of justice. The annals of Waverley 

• Fint Report, 180. 
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speak of this statute as made in 1280^ and describe it^ 
'^ rex de ocMisilio quorundam pontificum et baronum sta- 
'^ tmt" which accord with the words of the statute itself^ 
which has always been acknowledged as a statute of the 
realm. 

For the repression of Llewellyn, prince of Wales^ the 
king, in the year 1283^ issued writs to the several sheriflfs 
of the counties, south of Trent, directing them to cause to 
attend the king at Northampton, all those who possessed 
£20 of land, able and fit to bear arms, and Jbur knights 
for each county, having full power, and for every city, 
borough, and market town, two men, hamng Uke power, 
for the communities of the same, to hear and do those 
things which, to them, on the king's part should be shown. 
And the sheriff was commanded not to excuse the atten- 
dance of any, having £20 of land, or to force any to attend, 
not having so much land, however rich he might otherwise 
be. The archbishop of Canterbury was directed by pre- 
cept, to summon his suffi-agans, abbots> priors, and chieft 
of religious houses, and the procurators of the deans and 
chapters of collegiate churches, to attend at NorthampUm, 
And the archbishop of York, to summon a like meeting 
at York, and shortly after the king sent letters tested at 
Rothelan, to the bishops, &o. of the province of York, 
and to the knights; freeholders^ oommnnities, and othent, 
north of Trent, to attend the assembly ai York, to meet 
there on octaves of St. Hilary, stating that he had given 
power to the archbishop of York, and Anthony Bek, to 
ask, in his name, a subsidy firom his subjects north of 
Trent. 
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After the defeat mnd death of liewdlyn^ the king 
MQed writa, dated at Rothelan, the 28th of Jane^ in the 
dercnth year of Ua rogn, to the eail of Loncaater, nine 
other earia, and mmei§ mime other pemoa^ to attend him 
at Shrewsbury. A writ isaned also to the mayor and ci- 
tizens of London — ^"Qood duos de sapientoribns et ap- 
*' tioribna dvibna predicts ciTitatia eligl fiwiatis^ et eoa ad 
'*Boa mittatis, ifea qnod aint apod Salopiaw in crastino 
'^ Sw Midi, proximo fntoio aobiacam sopor hoo et aliia 
''kwiitiirL* 

Sindkr writs were sent to the mayors, &o. of Wintoiij 
Newcasde-on-Tyne, York, Briatol, Exeter, lonodn, Caa« 
terbnry, C3ariiale, Norwidi, Northampton, Hcreftrd, Chea- 
ter, and Woroester, and the bailiff^ && of Noltin^iam, 
ScarboioDgh, GMmaby, Lynn, Colcheater, Yarmoiith^ and 
Shrewsbury. 



were also directed to the sheriffi of the eoontiei^ 
to ohooae two knights. 

'- If this aasembly was also to aet as a legislative body, 
''as it seems to hare done, it woold fUlow from the oon*- 
'' stitution of this oonrention, as weU as from the two con* 
"ventioiis at Northampton and Yoik, in the praoeding 
*' year, that the comiUuihn of a kgitlmihe aatmbfy m 
'^parUameniy and ih^ mode of Ui forfnaHon^ mere $ud 
'' then ietlied by law."* 



ft 



It does not appear that any prelaiet were summoned 



• Firit Report, 190. 
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** to this assembly* The persons summoiied bj writ were 
** ninetjf'ttine, and of these above tixty were not sum- 
** moned to the parliament in the 23d of Edward I. nor 
" were any of the same name. This seems to demon- 
** strate, that Edward assumed a discretionary power in 
** issuing special writs of summons to this assembly ^ as 
^ well as to the cities and boroughs." 

^' Wikes^ the historian^ speaking of this parliament^ as 
^* before stated^ says that the king convoked at Shrews- 
** bory, ' majores r^ni et sapientiores tam de cixnbus qnam 
** -de magnatibus* He cannot be supposed to have in« 
^ tended to include the knights of the shires, under the 
^ description of cives^ he must, therefore, have considered 
^ 4hem magnates"* 

The statute de Mercatoribus^ commonly 'called the sta- 
tute of Acton Burnelly is entered on the great roll of the 
proceedings of this parliament. The enacting.words are— 
'* Le reipar lui e par sun conseil ad ordine eestabH," &c. 
and it concludes, '^ donee a Actone Bumell le duzin Jar 
*' de October en tan de nostre regne unzime/' &c If 
tiiis has any meaning, it is that the statute was the act 
•f the king and council, not of the parliament j which evi- 
dently acted merely ministerially, and roistered the king's 
ordinance, as the king's high court. To account for this 
statute bearing the name of Acton Bumell, many guesses 
have been made— some say, that the house of lords met at 
Shrewsbury^ and the commons at Acton Bumell; others 
assert, that both houses sat at Acton Bumell, the lords in 

• Fifit Raport, 191. 
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the coBtie, and the oommooB in a barth The summons 
directs the parliament to meet ai Shrewiburjff and the 
historian adds, it met there ^^tam dmbui q^uun magmt' 
tibui," evidently implying and proving, that both lords 
and commons met ai Shrewsbury^ and not at Acton 
Bumell. There was, however, the moet substantial 
reason for the name the statute has alwa/s borne, \i4uch 
was, that Acton Bumell was the place of Us enactment. 
The king resided in the castle of Acton Bumell, during 
the period of the sitting of this parliament at Shrews- 
bury, and from thence issued the ordinance, as appears 
from the teste. There are several acts of the king tested 
at Acton Bumell in October, 11th Edward II. three in 
the new edition of the Feodera, one dated the iSth, the 
day after the teste of the statute, and two on the SOth 
of that month, and others are on the patent and close 
rolls, in the Tower. The sUtute of the 13th Edward I. 
also states, that this statute was '^fet a Actan Bumel," 
and calls it the king's statute, " sun staiui." The care- 
lessness with which assertions are made by historians, is 
very remarkable ; even the learned and accurate Camden 
states, that the parliament was held at Acton Bumell; 
and others go so far as to enter into particulars, and 
place the conmions in a bam, and not a few use it as con- 
clusive e^dence, that a separate house of commons then 
existed, when, in fact, no parliament met th^re. It 
may be well said that no w^all p<^on of what we have 
been in the habit of calling history 19 romance^ . 

'* In the authorised collection, the statutes of the 13th 
" of Edward I. have this title, ' Statuta regis Edwardi 
" edita apud Westmonast. in parliamento suo Pasch. anno 
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*' regni sui IS*," They begin^ '' cam nuper dns. rex in 16^ 
'' Sci. John Baptittae^ anao regni sni sexti^ conTOcstis 
^^prelaUt cawniilnu,' barombuty et coruiUo $uoj (qmd 
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The statute of Winchester (also on the great statute 
roll) speaks only m the kmg'f name thiooghont^ widiout 
mention of prelates, earls, and barons, or cooncil, and 
** all the provisions, according to the language of the 
'' statute, emanated from the king'i authoritjfj and in one 
" part he requires the justices to be assigned, as directed 
'' by the statute, to represent to him in every parliament, 
'' such defaults as they should find, adding, that the king 
'' thereupon shall provide a remedy,'' " The statnte im- 
poses severe penalties,'' ^' it can^ there/ere^ be scarcefy 
deemed a statute which did not require the sanction of 
the general legislative bo<fy of the realm "'^ 
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The statute of merchants of the 13th Edward I. states 
complaints of the merchants of delay in the execution of 
the statute of Acton Burnell, adding, '* he rey, a sun 
'* parlement aWestm** apre Pask,ran de sun regno troizime 
'' fist reciter I'avaunt dit statuty«/ a Acton Bumel; e pur 
" declarer aquns articles de itin staiut avauntdit, adordina 
" e establi," &c. and concludes, '* Cost ordeinement e es* 
tablisement veut le rey qe desoremes seit tenu par tot 
woia reaume de Engleterre et de Irlaunde^" &o. 






The statutes for the city of London, appear to be ordi^ 
nances of the king onl^y also oooduding whh an ij\junctiof& 

• First fUport, 198. 
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from the king for their enforcement : — ** On the close roll 
" €f this year^ stating that dirers prelates^ earls^ and 
" barons, and others, prayed the king in his parliament at 
'' Westminster after Easter, that he wonld confirm the 
" charters of his progenitors^ or ancestors^ kings of 
'' England, granted to the ancestors of those persons, 
'* wherenpcm the king * super hoc cum consiUo suo trac* 



All these proceedings appear to have taken place in the 
king's ordinary parliament, and these statutes, and all 
other laws, hitherto made, were from the authority of the 
king and his council only, as is still the case for that part 
of the duchy of Normandy, now under English dominion, 
Jersey, Guernsey, &c. This evidence appears irresistible 
to establish the fact, that all laws, but those imposing a 
tax or a service, were made by the king and recorded in 
the records of his Af^A court of parliament^ which was no 
farther a l^islative body, than as the usual place where 
the king registered and promulgated his decrees and or- 
dinances. 

Wikes mentions an assembly, summoned to meet in 
London in 1288, when the king was in France, where he 
had been three years, in which the bishop of Ely, the 
treasurer, in the king's name, desired a subsidy, " a comi- 
tibus et baronibus imo et generaliier ab universis incoUs 
regni." To which the earl of Gloucester, for the rest, 
answered that they would give nothing till they saw the 
king in Engknd. The historian adds, that the treasurer 

• First Report, 193. 
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finding he could obtain no money from the assembly^ im- 
poeed a heavy and intolerable talliage on the cities and 
borooghs, which were of the king's demesnes. 

The conclusion of the Lords Committees on these do^ 
cnments and evidence^ of the state of things to this period^ 
is as follows : — 

'' From all the documents^ therefore^ applicable to the 
" early part of the reign of Edward the First, it cannot 
" be collected that the precedent of the 49th of Henry III. 
*^ was clearly adopted in any instance, and that when 
proceedings to obtain a representative body did take 
place, they were different from that precedent^ which 
*' they, theref<»*e, did not acknowledge as established by 
"law."* 

Great discontent seems to have prevailed dnring the 
king's absence in France, and the king issued writs for- 
bidding the nobles to appear, **cum equis ei armisy sen 
aUo modo in manu armata" but to submit to such re- 
medy as the king's council should provide. 

Edward returned to England in 1289. The next statute 
appearing on the roll is the important one, '' Quia 
9mptore$ terrarum" or of Westminster the thirds which 
reciting the inconveniences from grants of lands, to hold 
of the feoffor, and not of the chief lord of the fee, the 
kingy in his parliament after Easter in his eigSteenth year, 
ai the instance '^ magnaium regni mi," granted, provided, 

• Firtt Report, 196. 
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and ordained that from thenceforth it should be lawfol 
fbr eyery freeholder to sell all or any port of thdr lands 
or tenements at his will^ but that the purchaser shoold 
hold of the chief lord^ hj the same service as the feoffor 
hehL 

The statute of Quo Warranto of the same year^ states 
that the king, " of his special grace^ and for the affedion 
'^ he bore to his prektiesy earb, and barons," and others^ 

had granted the proyisions of the statute. 

« 

The statute de ConsuUaUone, of the same parliament 
is expressed^ '^ the king wiUs and commands," ' 

Their lordships observe^ '' It is a singular dreumstanoe^ 
that although there have not been found on record^ any 
trace of special writs of summons to this parliament, 
directed to prelates or others^ yet an entry appears on 
'' the close roll of this year of a writ directed to the she- 
*' riff of Northumberland^ as follows :— ' Cum per comites^ 
barones, et quosdam alios de proceribus n^ni nostril 
nuper fuissemus super quibusdam specialiter requisiti^ 
super quibus^ tam cum ipsis quam cum aliis de comita^ 
tibus regni nostri illius^ colloquium habere vdumus et 
tractatum^ tibi precipimus quod duo vei tres, de discre- 
tioribua et ad laborandem potentioribus militibas de 
^' comitatu predicto sine dilatbne eligi> et eos ad nos usque 
" Westm. venire facias, ita quod sint ibidem a die Simcti 
" Johannis Baptiftte prosing fiituro in tres; septimanai^ 
'' ad ultimum^ cum plena potestate pro se et tota oommu-^ 
" nitate comitatus predicti ad consulendum et consen- 
" tiendum pro se et oommunitate ilia hiis que comites^ 
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'' barooesy et pgroceres predict! tunc duxenmt ocmoordand/ 
''Tlie writ it tested at Westminster 14th June, and 
'* similar writs were sent to all the other sheriflfs of £ng- 
" land." • 

The statute of Quia empiares ierramm, i^ypears to have 
been made in a parliament at Westminster in the quinseme 
of John the Baptist^ the day to which the parliament ap« 
pears, by other proceedings^ to have been adjourned, but 
seven days before the wriis above mentioned were return- 
able. The parliament must, therefore, have assembled 
be/ore the knights of ike shires could have been returned. 
The act itself says, *' Dominus rexy in parUamesUo sua, 
'' {id imtantiam magnalum regni sui^ eanceesUjpraMU, et 
" staiuit," &c. 

. These knights were evidently not summoned for gen^^ 
jral legislative purposes, but for some special matter eai^ 
nected with a grant of money or service, and the assembly 
to which they were summoned, was the king's ordinary 
court of parUament, which accounts for there being no 
special writs issued. The discretion also left to the coun- 
ties to elect two or three, demonstrates that their consetst 
was all that was necessary to legalise the measure contem- 



I^ated, and that they were not intended to form a 
tive assembly. It moreover appears, that the proceedings 
in. this parliament were merdy suits and pleas in pariia^ 
ment. 

'* On the whole of the evidence collected by the Com« 

• Pint R«port, 196. 
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** mittee on the lubject^" ** there seems stnag gitmnds for 
*^ presuming that after the 49th of Henrj III. the comti' 
" tuiion of the legiiiaUoe oitembUes retwmed generally to 
" its old course."* 

Should it not be rather said^ that the ancient constitution 
of the country returned tp its old course ? for in the ab- 
sence of evidence conclusive of the pre-ezistence of any 
legislaiive assembly to the 49th of Henry III. that can 
scarcely be considered a legislative assembly^ whose func- 
tions were confined to the granting an aid> though it may 
have been the means of obtaining an enlargement of li- 
berties as the price of a grant of money^ and so hr have 
influenced legislation. 

Edward had experienced the effects of the influence 
of the great men assembled at Oxford^ and more re- 
cently the resistance of the earl of Oloucester to his de- 
mand of an aid ; and recollecting his fsther's example^ of 
appealing to the people^ when oppressed by the confe- 
deracy of the great barons^ the cities and boroughs hav- 
ing also become rich and powerful^ it was likely that 
these considerations would induce him to adopt the po- 
licy of Leicester, and endeavour to form an assembly, 
composed in such a manner, and of such materials, as 
would balance the power of the great men, and lead to 
the measure adopted in the twenty-third year of his 
reign, of summoning representatives, not only of all the 
shires, but also for a great number of cities and bo- 
roughs. 

• Firtt lUport, 902. 
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A great eooTentum was assembled at Narham^ 10th 
Maj> 1291> of prelates, earls, barons, knights, and many 
others, in which the question of the right of successioa to 
the crown of Scotland, was submitted to the king's judg- 
ment. The king demanded of the proceretj magnaiegy et 
nobiieSj de utroque regno, by what laws and customs he 
ought to proceed to judgment ? and also, in a particular 
case, where none certain could be found, or those of the 
two countries varied, whether the decision as to the king- 
dom was to be different from earldoms, baronies, and 
other tenures ? To which was answered, '' That he ought 
** to judge by the lazDS and customs of the kingdom over 
" which he reigned^ if certain laws and customs should be 
'' found in the case, but if certain laws and customs should 
'^ not be found, that the king *de consiHo procerum et 
" magnatum suorum potest et debet conders sofem 
'' LEGEM,' and that the right to the succession of the 
'' crown of Scotland was to be decided, * sicut comitatidui 
'' baronibus et alOs tenuris impartibiiibus/ "* an answer 
which seems to import, that laws were to be made bjf the 
king with the advice of his coundL 






On the morrow of the epiphany, in the twentieth year 
of his reign, the king held a parliament at London, in 

'' which the statute ' de presentibus vocatis adwarrantum,' 
in which the words of the enactment import, that the 
king ^ de communi consiUo statuit et Jirmiter de ceteroy 
videlicet de festo Sci, Hilarity anno regni sui vicessimoy 
precepit observarij" and similar language is used in the 

'' statutes of the same year, and in the statutes of 21 

• Fint Report, 806. 
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" Edward I. words to the same effect are uaed^ or import- 
ing that the statutes proceeded from ike king wiikmU 
mention of any coundL"^ 






In the statute "de iliis qui debeniponi in assisis 8c ser- 
" vatis." The language is particularly strongs '' Quia 
'' dominus rex par publicam et frequentem querimoniam 
*' mediocris populi sui, &c. &c. Idem dominus rex in« 
" dempnitate ejusdem populi prospiciens ac saluhre reme- 
'' dium in premissis desiderans adhiberi, ad communem 
'' utilitatem in Parkamento de Termino S, MiekaeOs anno 
'' regniitd 21* indpienle W ttatuU in hac parte^ quod 
" nullus vicecomes vel, &c. 8cc Nee iniendit dm. rex per 
** ttoMum illud retdndere uUimum ttatuium Wesimonat^ 
" terUin quo fit mentioy' &c &c.t 

The ordinance on the roll of 22 Edward I. de frangen* 
ttbui prisonam : — 
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De prisoneribus prisonam frangentibus dns. rex vult et 
preoepit, quod nullus de cetera qui prisonam fregerit 

^' subeat judicium vite vel membrorum pro fractione pri- 
soner tantum nisi causa pro qua captus fuerit et impri- 
sonatus^ tales judicium requirerit, si de ilia juxta legem 
et consuetudinem terre fuit conrictus Ucei temporibus 

" preteriiiB aUier fieri consuevUJ^ 

" On the 14th June, 22 Edward I. the king issued 
'^ writs to the sherifis, to summon all those who owed mi- 
litary service to attend the king at Portsmouth^ on the 

• First Report, SOS. f Ryley*t PltciU ParliamentMria, 166. 
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*' Ist of September following, to proceed for the defence 
of GkMcony, against the king of France, a tervicey 
which the military tenants were not disposed to per- 
form, and which they disputed the king's right to en- 

*'force."* 

On the 24th June, 23 Edward I. writs were issued to 
the archbishops, bishops, forty-two abbots, and twelve 
priors, the masters of the orders of Sempringhum and the 
Temple, eleven earls, and fifty-three barons, calling them 
to a parliament at Westminster, on the Ist of August fol- 
lowing, but there are no corresponding writs for the elec- 
tion of knights, citizens, and burgesses, nor does it ap- 
pear that the assembly ever met. 

Another writ, tested at Wingham on the 30th of Sept. 
23 Edward I. was directed to the archbishop of Canter- 
bury, the introduction and clauses to which set forth the 
injuries inflicted on the king's French ^possessions by the 
king of France, and his threats to extinguish the English 
language from the face of the earth. It is the first ac- 
knowledgment on the part of an English king, that his 
people ought to be consulted on all subjects in which 
they were interested :— - 



« 



Sicut lex justissimii, provida circumspectione sacrorum 
principum stabilita, hortatur et statuit, ul quod omnes 
takgit ab omnibus (qtprobetur^ sic et innuit evidenter, 
'* ut communibus periculis pro remedia provisa commU" 
'* niter obvietur: Sane satis noscis, et jam est ut credimus 

• First Report, 811. 
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^' per universa mundi dimata divulgatum^ qaaliter rex 
'* Frandse de terra nostra Vasconise nos fraudulenter et 
cautelose decepit> earn nobis^ nequiter detmendo. Nunc 
vero predictis fraude et nequitia non oontentu^ ad cx- 
pugnationem regni nostri classe maxima et beUatorom 
copiosa multitudine congr^atis, cum quibus r^^um 
nostrum et r^^ni ejusdem incolas hostiliter jam invasit, 
linguam Anglicam, si conceptae iniquitatis proposito de^ 
testabili potestas correspondeat^ quod deus avertat^ om- 
" nino de terra delere proponit. Quia igitur previsa jacula 
'' minus leiunt^ et res, vestra maxime> sicut ceterontm 
regni qfusdem concivium^ agitur in hac parte vobis man* 
damus^ &c. quod die dominica proxima post festum 
Sancti Martini in hyeme proximo futurum^ apud West- 
monasterium, personaliter intersitis, premunientes prio- 
rum et capitulum ecclesie vestree^ archid. totumque 
clerum vestr® diocesis facientes quod iidem prior et 
** archidiaconus in propriis ])er8onis suis et dictum capitu- 
lum per unum, idemque derus per duos procuratorea 
idoneos^ plenam et sufficientem potestatem ab ipais ca^ 
pitulo et clero habentes^ una vobiscum intersint^ modis 
'' omnibus, tunc ibidem ad tractandum ordinandum et 
fiadendum nobiscum, et cum ceteris prelatis et proceri- 
bus, et aUi$ incoUt regni nostriy qualiter sit hujusmodi 
periculis et excogitatis malitiis obviandum." Similar 
writs were issued to the archbishop of York, and the 
bishops, sixty-seven abbots, the masters and priors of the 
three orders, but to no other priors. 

Writs, tested the next day, the 1st of October, issued 
to the earl of Pembroke, seven other earls, and forty-one 
barons, in which the above introduction was not in- 
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serted, but these writs kare the words^/'n&it incokg 
regni noitri. 



• If 



On the 3d October, writs were issued to the sheriffit of 
all the oomities (except Chester and lyuriiam,) command- 
ing them to cause to be elected for each county two 
knights, for each city two citisens, and for every b^roii^ 
two burgesses, without delay, and to cause them to eome 
on the day, and to the place appohited for the meeting of 
earls and barons, and that they should then have full and 
saffident power for their respective communities, '^ ad fa- 
** dendum quod de communi consiUo ordinabUur in pre-i 
'' missis, ita quod pro defectu hujusmodi potestatea nego- 
^ tium predictum infectum non remaneat quoque modo," 
and the sheriffs were to have there the names cfthe ieveral 
kmghts, citizens^ and burgesta, with the respective writs. 

The representatives of the inferior clergy were required 
to aUend^ treaty ordain^ and act with the king, ** ei eum 
§ei€ri$ prelatis proeeribus et aUis incoHi regni^*^ thus 
forming a part of the general assembly. 

The king being at this time anxious to strengthen him- 
self by continental alliances, empowered certiun indivi- 
duals to treat with the earl of Flanders, and required that 
the treaty should be made with the approbation ^ baronum 
et communitatem Flandrice" and the earl on his part, that 
the barons> gentlemen, and commons of his good towns of 
his county of Flanders, should approve of the treaty.* 

* From thii it leero*, that the king wished lo mtk« the people of 
Flaoden purtiei to the tretty as well as the eart. 

I 2 
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In the twenty-fifth year of his reigu^ Edward Issued 
writs^ tested the 26th January, for assembling a parlia- 
ment at Salisbury^ on Sunday after the feast of St. Thomas 
the apostle, directed to certain earls, barons, and knights, 
of which a list is given. The writ to the earl of Corn- 
wall, expresses the king's desire to haire a conference with 
him, '^ et quibusdam aliis proceribus et magnatibus regcd,'* 
No writs to prelates, or for elections of knights, citixens^ 
or burgesses, appear on the record. 

This year the king's accumulated embarrassments, for 
want of means ta pay the troops he had engaged in his en- 
terprises in France and Scotland, induced him to issue 
writs to the sheriffs, to make known to all who possessed 
£20. a year land, as well those who held of the king in 
chief as those who did not, that they should provide them- 
selves with horses and arms without delay, to attend the 
king beyond sea. This illegal demand of the king, 
against the chartered rights of his subjects, occasioned 
great disturbances, and the king was frequently pressed 
to confirm the great charter^ which had thus been violated. 
By confirm, it would appear, was meant recognize and ad- 
here to the charter, as he had already confirmed it. At 
length he consented to confirm the charter, on consideration 
of an aid. This anxiety for the confirmation of the char- 
ter shows that the constitution still continued the same. 

The levy of this aid was opposed by the earls of Here- 
ford and Norfolk, and the citizens of London were amerced 
by the king's writ for contempt of his authority. This 
opposition was to the levy of the aid, without the neces^ 
sary consent of the commune concilium regni; no complaint 
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appears at any time to the enactment of laws on any other 
subject. 

" The discontented earls and barons^ according to some 
'' historians, assembled at London, with a military force, 
** and insisted on the confirmation of the charters, and an 
express renunciation by staiutej of the right assumed bg 
the king of imposing taxes or impositions by his own 
authority only" which the king eventually consented to, 
and by charter granted, that no tax should be thereafter 
imposed, ** except by the assent of the whole kingdom/* 
from which it may be concluded, say their lordships, 
that then, there existed no express law, by which any 
assembly was required to be constituted to express that 
" assent." But it says more ; it was by a charter the 
statute renunciation of the right was made by the king, 
not by the act of any legislative assembly. 

In the authorised collection of the statutes is inserted, 
the statute de tallagio non concedendo, containing a de- 
claration that, " no talUage or aid shall be levied by the 
king or his heirs in his kingdom, without the will and 
assent of the archbishops, bishops, earls, barons, knights, 
burgesses, et aUorum iiberorum hominum of the king- 
dom." This was a law touching the chartered right of 
granting a tax, which, from the Conquest, it was neces- 
sary to have the consent of the common council of the 
realm, as is distinctly declared ** in the charters of Wil- 
liam the Conqueror, Henry I. Henry II. and John, with 
respect to the immediate freehold tenants of the crown, 
" holding by military tenure, and, perhaps, all the imme- 
** diate tenants of the crown, not being tenants of the 
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^' anciont demesnes of the crown^ for the tenants of cities 
'' and boroughs^ of the king's demesnes were not» even 
" after this statute^ wholly exempt from talUage."* 

The charter of the 29th Edward I. confirmed that of 
9 Henry III. and the Carta Foreste of the 36th Hen. III. 
and ^^ granted for himself and his heirs> that if om^ 8ta^ 

Met were contrary to the taid churten^ ot any articles 

thefeii:^ they should be amended or annulled by the 
** Qommon council of the kingdom^ in the acGu$lomed man^ 
** uevy thus referring to the common ooundl of the king- 
^* 4om^ and to am accustomed manner in wkich laws 

4he mki^le kingd^my might be mtnie/'f . 
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Is not this straining the inference? That it was neces- 
sary to have the consent of the common council of the 
realm, ''in the accustomed manner/* to l^aliie any law 
imposing a taxy or changing a service y or altering a right 
granted by charter, is dear from all the complaints of 
grievances, and the tenor of the king's acts thereon; but 
it is as evident that the ^'powers of legislation at the dsde 
'' of this charter of 29 Edward L linear to haoe been 
'^ exercised » general, though not m all cases by the 
'^ kingy with the consent of those who may be ccmsidered 
** the lords spiritual and temporal, and commons, in par- 
'' liamefit asaembled/'t 

In this charter he grants that any statute made contrary 
to tiie great ehaviers may be amended or amutUed by the 
comwum council i^ the realm. The natural inference is, 

• Pint R«for«, 9St. f IbM. { Ibid. 
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that atatutes had before been made without the consent of 
thai a$$emblif^ and^ indeed^ that all the laws wete made 
by the king and oonncil, but none were complained of, ot 
oonaidered Illegal, but those which trenched on the char* 
tered rights. If these laws had been made by the king, 
with the consent of '^ those who may be considered th6 
** lords spiritttal and temporal, in parliament assembled," 
the consent necessary to the legal imposition of a tax, ot 
an extraordinary service would have been given, and th^ 
complaint against the enactment uncalled for, and the con- 
firmation of the charter useless ; but the case was, that 
the king had imposed a tax by his own authority, without 
the consent of the common council of the nation. 

The king's parliament, and the common council of the 
kingdixn, were different bodies, and, althoug^i, generally 
called together at the same time, had functions distinct 
from each other ; the first was the king's high court of 
judicature, in which all the king's barons, who, as tenants 
immediately of his crown, were suitors therein, and if 
summoned, were bound by their tenures to attend and 
give the king their advice or verdict, on any subject pro- 
pounded ; the latter was a general council of the realm, 
which was necessary to legalize a grant of money, or 
service, or any thing trenching on the b'berties granted 
by tlie charter, and having consented to these points, 
had nothing further to do; to treat of ati aid Was 
their sole business, and, therefore, we sometimes find 
them summoned to attend long after the earls and barons 
had been sitting ; and they were after called to hear what 
should be proposed to them by the magnates, 6ic. Stc. add 
therefore, also, we find laws sometimes ihade by the kin^s 
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sole auihorU^j sometimes by the king with (he advice of 
Ait barons, and someiimei by the consent of the common 
council of the realm. The plan of summoning this com- 
mon council, in order to obtain its consent, is not dear. 
The provision of John's charter pointing out a manner of 
doing it, was probably an innovation, as it was set aside 
for consideration by the charter of Henry III. and no ac- 
count of Its re-enactment, or any other in its stead, ap- 
pears on record. The custom of having the assent of the 
common council arose out of the Conqueror's charter, and 
was, therefore, the object of a precise provision. This 
view of the subject reconciles all conflicting points and 
apparent anomalies. 

The statutes of the 26th, 27th, and 28th of Edward, 
are similar in their character to those preceding them. 
The statute called ''Statutum de Escaetoribus" of 29 
JBdward I. was an act of the king and his council. It 
was enacted in the parliament held that year at Lincoln, 
at which a letter was written by the earls and barons 
then assembled, to the pope, in consequence of a bull hav- 
ing been issued, declaring Scotland a fee of the Church 
of Rome, which it '^ comments upon, with considerable 
asperity, asserting the independence of the king and 
kingdom," and concludes, ^^in cujus rei testimonium 
sigilla nostra, sic tarn pro nobis quam pro communitate 
predicU regni Anglur presentibus sunt appensa, dated at 
" Lincoln, 12th Feb. 1300." This parliament is called in 
the letter a general parliament^ yet twenty-eight of those 
persons, whose names appear to the letter, do not appear to 
have been summoned to the parliament at Lincoln, while 
others whose names arc not in the letter^ tcere summoned. 
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ftnd the assembly answered for the whole community of 
the kingdom, nithout any (qrparetit authority from the 
knights J citizens, and burgesses. 

The inference from these circumstances is> firsts that, 
as before stated, this parliament was the king's great court 
of justice, with which the knights, citizens, and burgesses, 
had no connection y save on the subject of chartered rights j 
when with the barons, they formed the commune concilium 
regni. Secondly, that all suitors mighty and many did, 
attend the meeting of the king's high court of parliament, 
klthough not summoned, and that the king might, and 
often did avail himself of their services or advice, when 
on the spot, if he thought it expedient, in the same way 
as the freeholder, being in any of the king^s courts ^ in case 
of need, may be compelled to sit on a jury, although his 
name does not appear on the pannel among those sum- 
moned for the special purpose ; and to carry the analogy 
further, those barons who were summoned to the parlia- 
ment at Lincoln, and did not attend, were liable to fine for 
neglect, for the same reason that freeholders summoned 
on juries are fined; it was a service, by which they held 
their lands, and though they were always liable to attend 
the court, they were not always wanted, and, therefore, 
not summoned, and when not summoned, not bound to at- 
tend, and if they did attend, they were not called on to 
act, unless a necessity, arising out of the emergency of a 
deficiency of number, required it. 

A parliament was held at Westminster, on the octaves 
of St. John the Baptist, 30 Edward I. this is called, in 
3omc of the records of its proceedings, a full parliament^ 
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and there are writs to the king's council^ the eark and 
barons^ but none to knights^ citizens^ and bnrgeaaea. — 
Another parliament was held at Michaelmas, in this year, 
but no statute was enacted, or any business transacted, 
except the ordinary routine of judicial business^ 

A parliament was held at Westminster on the feast of 
St. Matthias, 33 Edward I. of which the proceedings are 
entered more regularly on the rolls, and four persons 
were appointed to receive petitions from England, and 
other persons, those from Scotland^ Ireland, Gascannf, and 
Guernsey. On the 23d March following, the king by 
proclamation, prorogued the parliament tine die, except 
the bishops, earls, and barons, who were of the king's 
council, who were not to go without the king's leare.— * 
The proclamation is addressed to archbishops, bishops, 
and other prelates, earls, barons, knights of shires, citi- 
sens, and burgesses, " et autrei gentz de la commune ke 
** cy soni venus, al mandemenl nre. Seigneur le rey a ceit 
*' parlement," who might consist of those individuals 
summoned to render evidence or information to the king 
and parliament on national business. These petitions 
were in the nature of suggestions for laws to the king, 
the l^slator. 

The whole community of Scotland was directed to as* 
semble at Perth, to elect representatives to attend this 
parliament. 

" The ordinancet for inquests^ and that for the forest, 
'* in the authorised collection of the statutes, appear to 
*' have been made in this parliament, but by the language 
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'' of those statutes, they apparently emanated from the 
king^t authority onfyj though the lords spiritual and 
temporal^ and commons, certainly attended this parlia* 
ment. The language, therefore, of a statute, speaking 
in the king's name only, cannot be depended upon as 

'* demonstrating that it emanated from his authority, and 

'' circumstances must generaUy decide by what authority 

" it was made."* 

Can it be justly concluded, that when so much jealousy 
was exhibited by the hauz hommes de la terre^ against 
the king's encroachments on the liberties, granted by 
charter, that there could have existed any doubt of king 
Edward's, or his predecessor's, power to enact laws, uncon- 
nected with those ri^ts, when not a single murmur of 
complaint appears against a practice, which prevailed 
without any exception, from the Conquest to this period ? 
The laws could not be in so uncertain and unsettled a 
state ; there must have been a system of law, and a firm 
and steady one, governing and ruUng the acts of the king 
and the parliament, the difficulty has been to find in what 
rules it consisted, and how it worked ; and until a system 
be discovered, with which all the acts of legislation and 
government^ during that long period which preceded the 
establishment of parliaments on the basis on which they 
now stand y harmonize in all points, the ancient con- 
stitution of England will be a mystery. That principle 
appears to have been what has often before been recited; 
that the king enacted all lams not trenching on chartered 
rights. That the king might, and often did, enaet those 

• Fint Rtport, 945. 
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laws, at the instance, or by the advice of his privy council 
only, or part of them, or by the adrice, and at the instance 
of such as were with him at the time, or on special oc- 
casions by the adyice of the barons of his high court of 
parUamenty or on his own mere motion withotU any advice; 
but in one case, and in one only, t . e. the imposition of an 
aid, or extraordinary service, it was necestary to ask the 
consent of the representatives of the people^ which being 
a chartered right, the king had divested himself of, and 
Ipranted to the people. Examine the whole of the pro- 
ceedings and evidences of the antecedent period, and they 
will all harmonize if thus considered. 

This view of the subject, is also confirmed by Bracton, 
as before mentioned, p. 17> who says — '^Si dictio aliqua 
" duos contineat inteUectus, domini regis erit expectanda 
** interpretatio et voluntas, cum ejus sit interpretari cujus 
" est condere" 

On the great statute roll of the d4th Edward I. are the 
statute of joint tenants^ and an ordinance for the forest ^ 
but there do not appear any writs of summons to a par- 
liament of that year, and both speak in the king's name^ 
and appear in the form of charters. 

It appears, from the forms of the writs of summons, 
which continued to be issued in the reign of Edward I. to 
the lords, as well as for the election of knights, citizens, 
and burgesses, *' that the idea prevalent in the minds 
" of the framers of those writs originally was, that advice 
" should proceed from those called magnates and pro- 
** ceres^ and that the attendance of the commons was 
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rather required to obtain their assent;" "and the preva- 
lence of this idea may account for the continuance of 

^' the old form of writs, transmitting statutes to the sherifl^ 
and religious houses, after the commons had become of 
more importance in the legislative assemblies of the 

'* country." 

It appears, that after the parliament broke up, the 
king, at the request of the pope's nuncio, took upon 
himself to supersede, to a certain extent, the provisions 
to the statute of Carlisle, which the nuncio construing to 
a greater extent, the king in council put a restraint on 
his proceedings ; but before the matter was finally de-^ 
termined the king died. 
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It seems from those proceedings, that Edward made 
use of his parliament to control the exactions of the 
pope ; his desire to withstand which, with his pecuniary 
wants, imposed on him the necessity of deferring much 
to his parliament in the latter part of his reign, and of 
considering that assembly, when convened for legislative 
purposes, as a body generally representing the whole 
people of the kingdom, yet he took upon himself to 
" qualify the execution of a statute"^ 

This was perfectly consistent and legal, if the statute, 
as it most surely did, emanated from the king's sole au- 
thority. It would appear that the lex justissima, " quod 
ad omnes tangit ab omnibus approbetur" was for the 
turn it was intended to serve, and was afterwards only 

• First Report, 853. 
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adq>ted as suited the royal necessities ; for although aom« 
oocaskmal changes had occurred^ the old s^ttem, in spirit^ 
at leasts appears to have continued to the end of this reign. 
Many circumstances had combined to make it necessary 
to arrange a permanent and settled principle of legisla- 
tion; the welfare of both prince and people required it ; it 
was found easier to govern by the good will of the people, 
than by arbitrary and undefined power. 

Parliaments, aa iegislaUve astembUeij really bad their 
kgal origin in this king's reign, that is, they were first 
summoned and constituted by lawful authority. The as- 
semblies held previously, were not, as before stated, l^iala- 
tive assemblies ; the commune conciiium, met for the only 
purpose of granting money, and the conventions of Leices- 
ter were illegal assemblies. Edward, to avoid the disas- 
ters of civil war, and anxious to reduce the power of the 
barons, which had inflicted such miseries on his father 
and grandfather, called to his aid the people, or what was 
afterwards emphatically denominated the commons, and 
essayed to form a comtiiiUion for his kingdcmi, on a firm 
and settled basis, adopting the model of the assembly 
summoned in the 49th of his father's reign. The storms 
of civil commotion did not allow him to settle it perma- 
nently. Their lordships observe, that "no statute roll 
'^ previous to his reign (Edward ike First) ha$ been pre* 
" servedi"^ which supplies a strong inferenoe, that no 
legislative parUament existed before that period. If the 
evidence which ia eztavt, did not of itself n^^tive the 
existence of previous parb'aments, the records, by showing 

* Fint Report, 167. 
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that those asaemblieB were judicial^ dcaneinstnte that 
they were not parliamentSy as that teim is now under* 
stood. 

It would be natural to suppose that Edward^ in new 
modellings or rather in granting u new comUMion to his 
subjects^ commenced by oonfimdng their eld rights and 
privileges^ and summoned as his lords of pailiamast, 
those individuals who possessed the greatest power and 
wealthy most of whom, by Uie charter of John, were di- 
rected to be summoned to the eomnmma eoneUia, by spe« 
oial writs. The barons^ indeed, were the magnates and 
eptimates of the realm, and were bound by their tenorea 
to attend the king's court; and the new parSameni, 
though differently ccmstituted, being a modificatioii «£ 
the old commune candiium, and possessing the remain^ 
ing appellant jurisdiction of the aula regie, with other 
powers newly conferred, mi^ still be considered as a 
continuation of that body, changed, indeed, in its nature, 
but possessed of the same character and rights as a court 
of justice; any man, therefore, owing suit in tiie auia 
regie, was equally bound to attend the king's new parlia* 
ment, and was liable to be fined and amerced for abeent* 
ing himself ; therefore, fines fior snch neglect appear fre- 
quently on the rdls, and snch of the ancient barons by 
tenure, as were tJius summoned, became lords of pariia- 
ment, if they obeyed the writ. 

It is evident, that the king also summoned many indi« 
viduals, who, by sub-infeudation or otherwise, had ac« 
quired and possessed large estates, and oonaeqasBtly great 
iafluenoe, or wfae had gained his fimmr by thsir strvides 
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and fidelity^ and they also became lords in his new parlia- 
meot, althofagh they were not bound by the tenure by 
which they held their lands to attend the king's court as 
suitors. 

The earliest writs extant of this king's reign, to the 
sherifb of counties, for the election of knights, are in the 
eighteenth and twenty-second years of his reign ; writs to 
lay individuals in the twenty-second, but not to earls or 
any ecclesiastical persons, nor do the tests of the writs last 
mentioned correspond with the writs issued to the sheriffii. 
In the twenty-third of his reign, writs, for the first time, 
appear on the rolls in r^ular order : they were directed 
to ardibishops, bishops, masters of orders, abbots, priors, 
and to earls, and other persons by name, but described tn 
U^ record as baronsj and to the sherifis of counties for 
the election of knights, citizens, and burgesses, the sheriff 
being the returning officer for all the cities and boroughs 
in his buliwick. 

Edward, in the new constitution, wisely preserved the 
ancient laws and customs of the nation, but modified them 
as far as was necessary to suit the altered circumstances 
of the times. '^ The battle of Bvesham had proved fatal 
to the earl of Leicester and his party, and Henry had 
been restored to the free exercise of his royal authority ,* 
<' the edict of Kenilworth, and the statute of Marlburge, 
''had produced, in a great degree, internal peace and or- 
*' derly government.*' 

'' Though the provisions of Oxford had been annulled 
''by the edict of Kenilworth^ the memory of them stSl 
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" remained^ and probably had a tendency to roue trt the 
"mmdi of the people^ cpMatu of ihdr rights j and of 
''the necessity of control on the royal power^ to pre- 
''▼ent those excesses which had provoked the past dis- 
'' turbances."* 

But the tyrannous conduct of the earl of Leicester and 
his powerful adherents^ had taught the people^ that though 
the king had been deprived of power^ it had only changed 
hands, and the alteration had not bettered their condi- 
tion; they had severely felt the despotic sway of these 
nobles, and were anxious to be secured from the tyranny of 
factious and interested demagogues, from whose powtf 
they found they had more to apprehend, than from that of 
the crown. The king had still greater reason to fear a 
repetition of the late scenes, and therefore devised various 
means to avert it, by weakening the power of the great 
landed proprietors. By the celebrated statute of " Quia 
emptores terrarum'* he prevented all future sub-infeuda^ 
tions, and made alienations of freehold land, gradually 
to increase the immediate tenants of the crown, cut at 
the root of clanship, and eventually weaken the power 
of the nobles. For if a feoffor held in chief of the crown, 
the effect of this act was to release a feoffee from his in^ 
fluence altogether, by making the feoffee also a tenant in 
chief, whereas, before the act, he would have owed suit 
and service to the feoffor as his chief lord. 



'* The {qtpellation of parliament is now considered as 
particularly applicable to the legislative assembly of the 
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'' toiantrf, although the judidal prooMdingi of the hooae 
"of lorcU> as a ooart of jvatice^ are still proceedngs 
^in parliament; but in the reign of Edward the First 
''and his h^dkta^n, the term was applied to an aasemblj^ 
''regularly meeting at stated periods, and aeting gene- 
'' rally as the king's wdinary council, or as a court of 
''justice/'* 

* Lords Report. 
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'^ remained^ and probably had a tendency to rove in the 
'^ minds of the people opinions of their rights^ and of 
" the necessity of control on the royal power, to pre- 
'' vent those excesses which had provoked the past disi- 
^' turbances."* 

But the tyrannous conduct of the earl of Leicester and 
his powerful adherents, had taught the people, that though 
the king had been deprived of power, it had only changed 
hands, and the alteration had not bettered their condition; 
they had severely felt the despotic sway of these nobles, 
and were anxious to be secured from the tyranny of such 
factious and interested demag(^es, from whose power 
they found they had more to apprehend, than from that of 
the crown. The king had still greater reason to fear a 
repetition of the late scenes, and, therefore, devised various 
means to avert it, by weakening the power of the great 
landed proprietors. By the celebrated statute of " Quia 
emptores terrarum" he prevented all future subinfeuda- 
tions, and made alienations of freehold land, gradually 
to increase the immediate tenants of the crown, ci;t at 
the root of clanship, and eventually weaken the power 
of the nobles. 
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The appellation of parliament is now considered as 
particularly applicable to the legislative assembly of the 
'' country, although the judicial proceedings of the house 
of lords, as a court of justice, are still proceedings 
in parliament ; but in the reign of Edward the First 

• Firit Report, 168. 
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V and his father's, the term was applied to an assemblj, 
'' regularly meeting at stated periods, and acting ge- 
'' nerallj as the king's ordinary council, or as a court of 
*' justice,"* 



* Lorch Report. 
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CHAPTER VI. 



EDWARD II. 

Edward the Firsts died on the 7tli of JvHj, 1307; 
his son Edward^ on the 26th of the same months snm- 
moned a parliament^ from which he obtained a grant of a 
fifteenth from the clergy^ a twentieth from the counties^ 
and a fifteenth from the cities and boroughs. 

The new king was crowned on the 24th of Febraary« 
in the third year of his reign^ and by the oath then ad- 
ministered^ '^ he engaged to observe and confirm to the 
people ihe laws and customs granted by his predeces* 
soRSy KINGS OF ENGLAND; and thot he would grant to 
hold and keep the laws and customs^ which the commU" 
NAUTE of the kingdom should have elected.'^'* 



« 

« 



* There are strong grounds for soppotio^ this oath a noTelty* 
framed 1o control the king's prerogative and power ; doring 
the commotions, in thii very year, the king was accaaed of having 
violated the oath he took at his coronation as well at the great 
charters. 

K 2 
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By wriu tested 26di Oct. 3 Edward II. the prelates, 
earisy and barons, were samiiioiied to assemble at York, 
oo Sondaj after the parification, and the writs are noted 
oo the margin of the roll, *'iU summonUione parliameniL" 
The place of meeting was afterwards chained bj writs of 
the 12th of December, to Westminster ; bat there do 
not appear '' any writs to knights, citiaens, and bnrgesaes, 
to attend this meeting ; and from the subsequent docu- 
ments, it seems probable that none were issued, and 
that the parliament which assembled at Westminster, 
consisted only of prelates^ earls, and barons."* 
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This parliament '^ represented in strong terms, the dis- 
orders produced by the imprudence of the king's oon- 
" duct, and obtained from him concesiiom much resem" 
bUng those obiamed from his grandfather^ b^ thepoT' 
Uament at Oxford." The king was prevailed on to 
issue letters patent, (dated 16th March, 3 Edward II.) 
granting to the prelates, earls, and barons, that they might 
choose certain persons, for a year from thence following, 
to ordain and establish the estate of the king^s household 
and his kingdom, provided that their ordinances should 
be made for the honour and profit of the church and the 
king, and the profit of his people, according to right and 
reason, and the oath which the king had made at his coro- 
nation, 

'* The ordainers made ordinances, repealing all grants 
" made by the king, after the commission to the ordainers, 
*' without any regranting, unless by common consent of 

• Firtt Report, «59. 
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'' parliament; and if such gifts should be afterwards made 
'* by the king, without the consent of his baronage in par- 
" liament, until his debts were paid, and his estate ad- 
'' vanced, it should be null and void, and the procurer 
'' punished in parliament by award of the baronage, 
'^ That he ought not to make war, or go out of the king- 
dom, without the consent of the baronage^ and if it were 
necessary to make war, or go out of the kingdom by as* 
sent of the baronage^ a guardian of the kingdom ought 
to be appointed by common assent of the baronage. 
'^ That no new customs or maletolts, levied since the coro- 
nation of Edward I. should be taken of merchants against 
the great charter^ or the ^nchises of the city of London, 
and without the assent of the baronage. That the king 
should make the chancellor, chief judges, &c.&c. by ihe 
advice of the baronage in parliament, and by the advice 
of those about him^ until a parliament was called; thus, 
*' the lord's ordainers exercised all the royal functions, and 
as was done by the parliament of Oxford, rendered the 
king a cypher."* 
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Piers Ghiveston was banished the kingdom by the or- 
dainers, and several assemblies had been held, some of 
them called parliaments^ till at length, in the fifth year 
of his reign, Edward recalled Ghiveston, and by a writ to 
the sheriffs of Yorkshire, and other counties, (tested 18th 
Jan. 5 Edward II.) the king declared G^veston had been 
exiled, contrary to the laws and usages of the kingdom^ 
and that he had returned by the king's command, and 
was ready to meet any charges against him ; and, by other 

• First Report, S59. 
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writs^ declared that all the iawt and customs made hy his 
progenitors^ kings of England, should be tqyprojfed, and 
all good ordinances lately made^ should also be observed. 

On the 8th of February^ a writ issued to the major^&c. 
of London, directing them to keep the city for the king's 
use, lest by convocations of prelates, earls y and barons ^ or 
others, prejudices might arise to the king or the city, or 
other danger ; and on the 24th, writs were directed to all 
the sheriffs, to make proclamation for the tranquillity of 
the kingdom. 

In March, the king protested against the acts of the 
ordainersy and appointed the bishop of Norwich to treat 
with them, which they, however, declined doing, and an 
appeal was then had to the sword. The discontented, 
with Thomas, earl of Lancaster, at their head, sent to the 
king, at York, demanding Gaveston to be delivered up to 
them, or banished the kingdom, which the king refusing, 
they raised a force and besieged (Gaveston, who had taken 
refuge in the castle of Scarborough, compelled him to sur- 
render, and put him to death. At length peace was re- 
stored, the barons submitting, on condition that no one 
should be prosecuted for Gaveston'^ death, the king re- 
leasing them from all displeasure on that subject, and it 
was agreed that in the next parliament, it should be or- 
dained, that henceforward, all persons should peaceably 
attend without arms. 

This part of the reign of Edward was a time of great 
confusion, in which the king frequently appealed to the peo- 
ple at large against the prelates, earls, and barons, and 
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their appeals probably tended to increase the popular in- 
fluence in the public assemblies^ and compelled the pre- 
lates^ earls^ and barons^ to resort to similar measures. 

The Scots took advantage of the dissensions^ and headed 
bj Robert Bnice^ appeared in arms ; Edward led an army 
against them^ but was defeat^ and nearly taken prisoner 
in the battle of Bannockbum. These erents increased 
the discontents in England^ and induced the king to sum- 
mon a parliament at York^ but none of its proceedings 
appear on record^ and it may not have met. 

On the 23d Oct. 8 Edward II. a parliament was sum- 
moned^ and met at Westminster on the octaves of St. 
Hilary. The placita whereof^ are entitled^ " Pladia 
'' coram rege et magno candUo in parliamento regis." 

To this parliament a petition was presented of " Les 
" grantz seignurs ifEngleterre ceme preUttz^ comtes^ et 
*' barons J q'tiegneni in chief de nre seigneur ie roi- ieur 
" baronies, as qneles baronies plnsurs feez sont apurtenantz 
dependent et font le service pur meins feez q'eux ne 
tiegnent de roi^ sicome cil q'est seigneur de cent fees> 
** fait le service pur cinq ou sis; et aussi les uns pur plu8> 
et les autres pur meyns; et les uns des fees as grants 
seign' sont assignez a faire gard de chasteaux come de 
Dovre^ Windesoure^ North.' et autres chasteaux^ et tut 
soit il issi qles grantz seign' eint fait leur service au roi^ 
pur tant come il devient faire^ et come leur predecesseurs 
et leurs auncestres unt fait^ en tut temps pur meyns des 
^* feez q'il ne teignent^ jatardies I'escuage pur toutz leurs 
" fees entierement est demande da euz, par somonoe de le 
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** Eacheker aiissi bien des fteez assignez a la gard des chas- 
teaux come d'autres feex^ des quieux unques aervice ne 
fut fait> ne escoage live> come piert par I'escnage de 
Gales de Tan du r^ne le roi Edward^ piere le roi qi ore 
est> disme^ et d'autres escuages. £t issi tutjours le de- 
'^ mande court saunz fin faire fors par brief de respite 
<' jesqes sor I'aocounte de visconte^ ou jesques al parle- 
^^ ment^ ou rien n'en cret au roi^ fbrs daunger des mi- 
** nistres. Dont il prient q'tiel torcenonse demande soit 
" oste/' 

The answer was — ''Quia oonoordatum est per consilium, 
** quod omnia hujusmodi respectuantur usque ad proximum 
'^ parliamentum^ ut tunc finalis discussio inde fiat, habeant 
^* conquerentes brevi de cancellario de hujusmodi respectu 
" habendo." 

This answer was given by the king's select council, as 
the prelates, earls, and barons, the " graniz seigneurs 
dEngkterre,'** were the petitioners, which explains the 
meaning of the words, '' ki grantz,*' in other documents. 
The reference also was the king's parliament as a court of 
justice. 

There is an entry which shows, that the king and coun- 
cil acted legislatively at this period, *' even upon subjects 
determined btf statute^ notwithstanding the statute,^'i on 
such proceedings wos founded the dispensing power claimed 
in after ages by the crown. Complaint having been made, 
that the statute of Westminster the 2d, provided that 

• Fint R«port,S6S. f First Report, 269. 
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the assizes of novel disseizin should be taken at certain 
times of the year^ when the justices^ barons^ and Serjeants^ 
were so occupied that they could not attend the assizes ; 
it was prayed^ that assizes might be taken at all times by 
justices assigned. The answer was — '* Alias printer du- 
" ritiem que ex statute, &c. conquerentibus frequenter 
*' accidebat, ordinatum fait per regem patrem regis, et 
ejus concilium, quod assize caperentur quotiens justidarii 
ad hoc vacare possent, juxta discretionem ipsorum ; ita 
tamen quod summonitiones et premunitiones, &c. debito 
'' modo fierent. Et hoc idmn adhuc observetur non ob* 
" stante statute " &c. 

There is a petition to the king and council from the 
archbishops, bishops, and barons, that he would ordain 
certain prices for certain aiticles of food — *' A la quele 
petition fut par le grand conseil remede ordene ei cer* 
teyn pris mis sur les choses desudiiei en le maniere 
qu'ensuii.** To this proceeding the commons do not ap* 
pear to have been pariieSy and the application seems to 
have been made to the king and his council, as on a sub* 
ject on which they had lawful power. To which might 
be added, that the petition came from a body, who would 
ihemselveSy with the commons^ have possessed this power ^ 
if the l^islature had then been constituted as ii now isy 
and not the king (md his coundL 

Upon another petition, with respect to the statute of 
Edward I. " de Jinibus levatisy" it was ordained by the 
king and council, that the statute should extend to an« 
cient fines, before the making of the statute, as well as 
to those afterwards levied. 
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Writs issued^ tested the 16th Oct. 9 Edward II. in due 
form to the prelates^ earls^ and barons^ and for the election 
of knights^ citizens^ and burgesses^ to meet at Lincoln in 
fifteen days of St. Hilary ; they met accordingly, and the 
rolls of the proceedings of this are more regularly entered 
than any former parliament, as on the roll is recorded the 
formal opening by the king in person, and on the 12th of 
February, the king appeared in full parliament, " suppU- 
cans et injungens prekUis, proceribus^ et ceteris Jidelibus 
ei subditis suis^ ibidem existentibus" that they should ad' 
xfise him in the premises laid before them. 

The ordinance fixing a price on beasts and victuals was 
revoked on the next day, and a statute called the ** Statu- 
turn Lincoln, de vice comitibus" which is expressed to have 
been made bi/ the king in his parliament at Lincoln, by 
the information of his prelates, earls, barons, '^ et autres 
grauntz du roiaum" but no mention is made of the 
knights^ citizens^ and burgesses^ or of commons of the 
realm. In the subsequent grant of an aid^ the knights, 
citizens, and burgesses, and the community of the realm 
are distinctly mentioned. 
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Possibly," say their lordships, " this may be accounted 
for, on the ground, that the prelates, earls, and barons, 
were the part of the parliament to which the king then 
commonly resorted for advice^ and that the knights, 
citizens, and burgesses, were principally considered as 
necessary for the purpose of granting an aid to the king, 
or giving sanction to some general law affecting all the 



" king's subjects."* 
f • First Report, 875. 
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The first position is^ no doubts correct; but is there 
any document or evidence on record^ to support the sup- 
position^ that the commons to this period^ ever were called 
upon to sanction any general law^ except those imposiiig 
a tax or a service ? ' 

There were only two statutes passed during this par- 
liament^ the " articles for the ckrgy" in which neither 
the lords or commons were parties^ the other the statute 
" de vicecomitibus" which the king enacted^ with the ad- 
vice of the prelates^ earls^ and barons^ but no mention ia 
made of the commons, *^ and^ in truth, the commons seem 
to have been little considered in the proceedings of this 
parliament^ except in the grants of the two aids of foot 
" soldiers and of money. 
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Writs of summons were issued, tested 20th Nov. 11 
Edward II. to the archbishops of Canterbury, York, and 
Dub/in, and to several bishops, abbots, and priors, the 
earl of Lancaster, and other earls and barons, knights, 
citizens, and burgesses, to attend a parliament at Lincoln. 
The summons to the archbishop of Dublin, was a pecu- 
liarity which, perhaps, is not easily to be accounted for. 
The Lords Committees say, '' on what ground the writ to 
'* the archbishop of Dublin was issued, the Committee 
'' have not discovered."t Does it not evince, that the 
king might and did, at his pleasure and discretion, call 
any of his subjects to assist him with their advice in his 
parliaments, and that it was a discretion inherent to the 
dignity of his crown, or he might dispense with the 

• Fint Report, «76. f Ibid. 977. 



140 BDWiJUO II. 

aervice or advice of any^ or all those who were in the 
habit of giving him advice when called upon ? In fieu^t, he 
was a monarch, if not absolute, only limited by those laws 
and restrictions which had been granted by royal charter, 
and no other restrictions may be presumed to have existed, 
but such as appear in those charters. 

The invasion of the kingdom by the Scots, prevented 
the meeting of this parliament, and the king dispensed 
with the attendance ^^de camUibuM et mqforibus.baronibus 
tiprelaiis" by special writ^ and with the knights, &c by 
writs to the sheriffs. 

Writs issued, tested 25th Aug. in this year, to summon 
« parliament, and the statute of York is expressed to have 
been made by the assent of the prelates^ earls and barons j 
mnd the commonalty of the kingdom* The statute pur- 
ports to have been made for Ireland also, and was trans- 
mitted, as others had been, to that country for observance 
there. 

For a considerable time the king appears to have been 
acting under the direction and advice of the earl of Lan- 
caster, and others, the lords ordamerSy which accounts 
for a greater deviation from the ancient constitution ; but 
soon after Hu^h le Despencer, the elder, and Hugh his 
son, having gained the king's favour, great discontents 
prevailed, and a confederacy was entered into by the earl 
of Hereford, and others, to remove them from the king, 
and banish them the realm. 

Writs issued 13th Edward IL for a parliament,, but 
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from the confusion of the times^ it is probable it did 
not meet. 

On the 5th of Aug. 14th Edward II. writs issued for a 
parliament at Westminster in the octaves of St. Michael, 
and it met accordingly, and the statute of Westminster tk& 
fourthjWQS therein made by the king, bjf the assent rf the 
prelates y earls ^ and barons, and all the commonalty of the 
realm. 

Writs issued, tested 15th May, 14 Edward II. for a 
parliament at Westminster, in three weeks after the nati- 
vity of John the Baptist, which was just before the com- 
mencement of the fifteenth year of Edward the Seocmd, 
and on the close roll of 15 Edward II. is an award of 
exile of Hugh le Despencer^ the father and son, and con-* 
tains charges shown by the prelates, earls, and barons, and 
les autres piers de la terre^ and the commonalty of the 
realm, against the Despencers, charging them with ad- 
vising the king to act contrary to the great charter ^ and 
the award of the peers of the landy and not suffering 
the king to take reasonable fines from the peers of the 
land, in manner accustomed, to their disherison^ thuB 
making the king to deny right in parliament, contrary to 
his oath ! and concludes : — " Therefore, we, peers of the 
'' land, earls, and barons, in the presence of the king, do 
^* award that Sir Hugh le Despencer, the fiather, and Sir 
Hugh le Despencer, the son, be disinherited for ever. 
Sec. Sec and that they be utterly exiled out of the reafan 
of England, without returning at any time, tmless it be 
by the assent of the king, and by the assent of the pre* 
lates, earls, and barons, and that in parliament duly 
'' summoned,*' &c &e. 
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It 18 remarkable that this document affords the first in- 
stance yet discovered on record of the earls and barons 
being styled peers of the land^ and the award of exile is 
by them without mention of the commons^ and this was> 
no doubt> a sentence by the parliament in their ju^dal 
character. The proceeding was of a revolutionary charac- 
ter^ for historians represent the discontented lords to have 
assembled in great military array^ so as to have the king 
and the rest of the parliament in their power. This is 
also asserted in the act^ annulling the exile of the De- 
spencers. An act was afterwards passed to indemnify all 
those concerned in this violence. 

It is also asserted in a writ> dated 12th Nov. that the 
earl of Lancaster had attempted^ by letters addressed to 
the peersj to convene a meeting at Doncaster^ to treat of 
grievances^ thus usurping the royal jurisdiction. This 
was prohibited by the king, who recalled the Despencers, 
raised an army, and in a battle, at Burton-on-Trent, 
defeated the discontented lords. The earl of Hereford 
was killed, the earl of Lancaster, and many others were 
taken prisoners, and, with several of his adherents, arraign- 
ed, tried, and executed. 

By writs tested at Derby, 14th March, 15 Edward II. 
a parliament was summoned to meet at York, to which the 
king thought fit to summon representatives from Wales, 
and a writ was directed to earl of Arundel, the king's 
justiciary there, stating " that the loyalty of the people of 
*' Wales had induced him to desire the counsel and advice 
^' of his faithful subjects of those parts, on those matters 
which specially concerned the state of his kingdom, and 
the tranquillity of his people," and> thereforej the jus- 
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ticiary was directed to cause twenty-four men for South, 
and twenty-four for North Wal^s, to attend the parlia- 
ment at York. 

The award against the Despencers was annulled in 
this parliament^ it was stated to have been obtained by a 
dread of the force which the earl of Hereford and others 
had suddenly brought to the parliament at Westminster. 

The ordinances of the 5th Edward II. were also re- 
voked, and for the first time the legislative power fixed by 
statute. To settle this important subject, and to protect 
the king against future conspiracies or confederacies of 
the great barons, and the recurrence of similar enact- 
ments of those of Oxford, and the 5th of Edward II. it 
was enacted — 



" That for ever thereafter, all manner of ordinances or 
' provisions made by the subjects of the king or his heirs, 
' by any power or authority whatsoever, concerning the 
' royal power of the king and his heirs, or against the 
' estate of the crown, should be void, and of no avail or 
' force whatsoever. But the matters to be esiablishedfor 
' the estate of the king and of his heirs, and for the 
^ estate of the. realm and of the people, should be treated^ 
' accorded, and established in parliaments BY THE 
' KING, AND BY THE ASSENT OF THE PRE- 
' LATES, EARLS, AND BARONS, AND THE 
< COMMONALTY OF THE REALM, in manner, as 

' HAS BEFORE BEEN ACCUSTOMED/* 
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This proceeding declared the legislative authority to 
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" reside ONLY in the kingj with the assent of the pre- 
" lateSy earlSy and barons^ and c&mmons^ in parliament as- 
" sembledy 

From this time^ therefore^ the constitution of the legis- 
lative assembly of the nation Was so far settled^ that 
proceedings in parliament may be taken as precedents to 
govern decisions. This parliament may be considered as 
the concluding act to the revolutionary drama which 
commenced in the reign of John, and was a consnmmation 
equally necessary to the king and his people. There was 
a great surrender of power on the part of the prince, but 
he gained much in security for that whidi was left him. 

This statute was the settling of the new consUtu^ 
tion; heretofore^ the legislative functions of the com- 
mon council of the realm were confined to the granting of 
money, or other description of aid, to the king; this enact- 
ment extended its power to " whatever should be estab- 
** lished for the estate of the king, the realm, and the 
•* peopUr 

The law is of itself evidence of the novelty of its enact'* 
ments^ and proves that after many long and bloody strug- 
gles^ the king and the barons entered into a compromise 
for their future mutual safety and security, and calling 
in the commons as a check to the encroachments of either^ 
formed a constitutional legislature, in which all the gents 
de la (erre had an interest. 

Notwithstanding the act, the regular assent of the 
whole parliament does not appear to have been required 
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to every enactment; the Lords Committee seemed to thinks 
*^ that it was thought soffident that the assent of those 
^ should be given^ whose inieresis were directly and im' 
" mediately affected by the act to he fo&sed^* 

In the 18th year of Edward II. writs were issued, 
tested 6th May^ summoning l^e archbishops, several 
bishops, abbots and priors, earls and barons, to a par- 
liament at Westminster, on the morrow of St. John die 
Baptist, but it does not appear that any writs issued 
to sheriffs for the election of knights, &c. and '' if no 
'^ writs issued to the sheriffs, this as well as other t^ 
^^ cords, demonstrate that, the attetidance of the Jcnighi^ 
** citizens, and burgesses, representing the counties, cities, 
** and boroughs, was not then deemed essential to the 
^* holding of a parliament for aU purposes, though the 
'' statute of York, of 15 Edward II. demonstrates, that 
the assent of the knights, citizens, and burgesses, was 
then deemed essential to the authority of a law to the 
•* extetit expressed in the statute. The convention of the 
** king*s parliament did not necessarily include th» tfon- 
** vention of a legislative assembly in parliament ; and 
** the convention of a parliament, not including the legis- 
*^ lative assembly, was the convention of a council and 
" court of justice only, though properly denominated the 
** kings parliament^ according to ancient usage *'^ 

The king at length fell into the hands of his enemies, 
was deposed and put to death, and was succeeded by his 
son Edward tiie Third, in whose behalf he had abdicated 
the throne. 

• Fint'R«port, 880. 
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CHAPTER VII. 






X9WAR]> III. TO HSNBT IT. 

^ Thb period which elapsed during the reigns of John, 
^ and Henry the Thirds may be deemed a period of jnto^ 
*^ gresMoe revoiutionj arisii^ from circnmstances, which 
^ Ht length produced that constitution of the l^ialative 
power which was clearly estskUished befwe the close of 
the v&ga of Edward the Firs^ and was afterwards 
'' fixed as the established law of the land, by the deda- 
^ ratory statute of the 15th Edward IL"* 

It is not> howeyer^ to be conduded^ that, this statute di- 
vided the houses of parliament. James the First of Scot* 
land> is said to hare introduced into that country the 
English system of holding parliamentSj and if so, it would 
appear tiiat the peers and commons sat together long 
after this period. 

It i8> perhaps^ well to remark here^ that during the 
• Fint Report, Note 88, p. 458. 
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early part of this reign^ tlie steUes-generai of France were 
first established^ which shows the contagious effect of opi- 
nions among neighbouring nations. In the second chapter 
it will Be seen, that it was very similar in its construction 
to the new English parliament^ and was introduced by the 
king for the same purpose^ nisunely^ to protect him against 
the dangerous encroachments of the great vassals and 
barons^ and most effectually it answered the end proposed^ 
but ended in absolute monarchy. 

The deposition of Edward II. was a new chapter in 
the English revolution. The parliament of the 20th 
Edward II. compelled the king to resign the crown in 
favour of his son^ theh but A^tiri^een years old, who was 
declared king. The proclamati<m> dated 24th Jan. 1326^ 
stating that the late king^ of his own free will^ 6y the 
common council and assent of the prelates^ earls^ and 
barons^ and other noblesy and all the community of the 
kingdom^ had removed hunself from the government of 
the kingdom^ and willed that his son should be king^ and^ 
therefore^ all had done him homage. At his cbronati<« 
the new king took an oath similar to that taken by his 
father. 

IThe parliament of thc^ 1st Edward III. passed a laW> 
depriving the king of the power of preventing alienations 
of land^ held of him in chief as of hii crown^ and making 
it obligatory on him to accept a reasonable fine for aliena- 
tion without licens^^ and the king himself disclaimed any 
right to prevent alienations of land held sBof an escheai. 

The first entry in the proceedings of the parliament 

L 2 
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held in the 4th Edward III. are the articles of accusation 
against Roger de Mortimer^ which were examined by the 
earls^ barons> and peers ; they reported that the truth of 
the charges were notoHous^ particularly the charge for the 
murder of the late king, and« therefore, they awarded and 
adjudged the said Roger^ as a traitor^ should be drawn and 
hanged^ which was done accordingly. This judgment was 
afterwards reversed as informal for want of legal triaL 

The king then desired the earls^ barons^ and peers, to 
proceed to give judgment against Sir Simon Beresford, 
knt. but they refused^ saying he was not their peer^ and, 
therefore, they were not bound to judge him^ but as his 
guilt was notorious, they, a$ judges of parUamenty by as- 
sent of the king, awarded and adjudged the said Simon 
as a traitor, to be drawn and hanged, which was done 
accordingly. 

These proceedings were altogether illegal and irr^ular, 
and it was agreed at the time that they should not be 
drawn into a precedent. 

Their lordships state these proceedings as worthy of 
notice^ on account of the distinction made of the titles of 
earls, barons, and peers^ '^from which it might be sup- 
posed, that there were persons ^^ peers of the reaim^ who 
were not earls or barons,^* 

In the proceedings of this parliament, is an entry in 
which the phrase '^ auires gentz" is omitted, and that of 
'^ gentz du conseil du roT* substituted, which explains the 
meaning of the words auires gentZy in former proceedings. 
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Another entry is remarkable^ inasmuch as it explains in 
some measure^ the term "piein parlemenf* The com- 
mons had been dismissed on Saturday ; and on Monday fol- 
lowing^ Geffery le Scrope^ is said to have made a statement 
to the persons then assembled^ " en pleyne parliament," 
although the commons had been dismissed^ which shows 
dearly^ that a full parliament meant nothing more than 
there were barons sufficient^ or a quorum^ to constitute 
the parliament a full or legal court of justice. 

m 

A parliament was summoned to meet on the nativity 
t)f the Virgin^ 6 £dward III. to consult on the affairs of 
Ireland^ and on the second day thereof it is stated^ that 
the prelates, by themselves^ the earls and barons^ and 
auires grantz^ by themselves^ and the knights of the coun- 
ties by themselves^ and without the citizens and bur- 
gesses> proceeded to grant the king an aid : — *' For that 
the king could not do the things proposed without the 
aid of his people^ therefore^ the prelates^ earls^ barons^ 
et autres grauntz, and the knights of the counties ei 
tote le commune^ granted to the king the fifteenth penny 
'^ to be levied of the communaUe^ and the tenth penny 
to be levied of the cities and boroughs and demesnes ; 
and the king ( at the request of the said prelates j earlsy 
and baronSj and knights of Bountiesy in easement of his 
people) granted that the commissions which had been 
lately issued to assess talliage in the cities, burghs, and 
demesnes, throughout England, should be repealed; and 
that in all time to come, such talliage should not be as- 
'* sessed, but as it had been done in the titne of his anccS' 
** iorsy and as it ought to be by reason." 
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The commissions here alluded to^ are on the patent roQ 
of 6 Edward III. wherehj the king appointed commis* 
sioners to assess his talliage in the cities^ horoughs, and 
demesnes^ of the king separately ^'per capUfiy" or in com« 
moiif as should appear best for the profit of the king. 
The king's right to assess the talliage was not at this time 
questioned^ which clearly shows the imperfect state of the 
legislative parliament at this period^ and shows its gradual 
progress. The cities and boroughs here^ apparently 
wished to tax themselves a larger sum to the king> than 
he would receive by the old and vexatious system of tal« 
liage^ and thus by compromise^ the king's right to tax at 
his will was eventually done away. 

It is also observable^ that the parliament at York^ the 3d 
of this year^ the bishpp^ and clergy acted by themselves^ 
the peers by themselves, and thp knights and commons by 
themselves. But frequently the kni^ht§ acted separately 
from the citizens and burgesses^ whq were little regarded 
unless when an aid was required. '^ The pa^lian^ent, 
^' therefore, had not yet completely assumed its present 
^' form ; the lords and commons were not yet considered 
as two houses perfectly distinct^ and acting separately^ 
and on perfect equality in their different functions; the 
knights of the shires appear to have been treated as a 
higher order, than the representatives of cities and 
boroughs, and on this, as on other occasions, the par^ 
" liament continued after the knights^ citizens^ and bur^^ 
*' gessesy had been dismissedJ*^^ 

• First Report, 307. 
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In the tliirteenth year of Edward III. the king^/or the 
^fim time, iign(fiedio the cammom ike cmue of themeet- 
ing of parliam^t^ which shows a further incro MC of 00B«i 
sequence^ and it was agreed to assist the king with a oon« 
siderable grant of numej. The granmixp^T^ an answer 
in writing, in which they gave the king the tenth sheaf 
of com of every kind of their demesne lands^ except firam 
the lands of their bondsmen^ the tenth fieeoe and the 
tenth lamb of the next year, but they stipulated that the 
old tax (maUoU) on wo(d and other demands, should not 
be leried in future. 

The commons gave their answer in writing, that they 
most consult their constituents^ and requested anoUier 
parliament to be summoned, but in the mean time tiMy 
would do their utmost to obtain the king a proper 



At a second parliament held this year^ this commons 
i^ered SOjOOO sacks of wool to the king, on certain con- 
ditions, which, if refused, they woold give no aid; but the 
earls and barons granted kx themselTes, and far iketr 
peers qf the land, who held by barony , the t^nlh sheafy 
fleece, and lamb of their demesnes. " What was meant 
by the words, who held by barony^ and whether it was 
intttoided to distinguish any part of the peers from the 
rest, or to imply that all the peem held by barony, may 
*' be deemed doubtful" Such is the opinions of the Lorde 
Committees. But it is suggested that the true meaning 
was this :— That those peers, who held by barony ^ had in 
each barony or mancM*, a lib^ty, and their tenants were 
copy^-holders of the barony or manpr, and were not rsu 
preeented by the knights of the shiresy or odierwise, than 
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by their lords^ their natural protestors and representatiTes^ 
while those peers who did not hold land by barony^ had 
no tenants of that description. 

In the fourteenth year of Edward III. the prelatesy 
earlsj and barons for themselves^ und all their ienantSy 
and the knights of the shires^ /or the commoMo/the landj 
made a grant to the king of the ninth sheaf^ &c. and the 
citizens and burgesses a ninth of all their goods. The 
tenants of those who held by barony^ claimed to be dis- 
^arged of the expenses of the knights of the shires. 

These entries clearly show^ that the knights and the 
commons^ for whom they granted^ were either tenants in 
chief of the crown or by subinfeudation of those tenants, 
and not of those prelates, earls, or barons, who held by 
barony; and explain why the copy holders of manors or 
baronies, have never had votes for knights of the shire ; 
they did not owe suit or service in the county etmrt, but in 
that of the manor. All persons interested were, m con* 
Jbrmity to Jirst principles^ called upon to give their assent 
by themselves, their lords, or their representatives. 

In this parliament several persons were assigned to 
dispatch petitions, and ibnn them into statutes, to which, 
for the first time^ six citizens and burgesses were now 
added ; an innovation, and a gradual acquisition of power 
by the commons. 

In the fifteenth year of Edward III. the prelates, earls, 
and barons, and auires grauntz^ ^' who were bound to 
come to parliament, ^^ stated that they had made a gran^ 
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to the king of a ninth sheaf^ &c. and that the king's offi-> 
cers required also a ninth of the other clergy, who were 
not bound to come to parliament^ and should paj their 
tenth. It was answered bj the king, that only those, who 
held of the king by barony, should pay the ninth, and that 
the other men of holy church who held nothing by barony^ 
and were not accustomed to be summoned to parliament^ 
should pay a tenth. 

The note on this by the Lords Committees, is as fid- 
lows: — '' This passage seems to confirm the view the com* 
'' mittee have taken of the ancient constitution of the 
" common council of the realm, namely, that it was an as- 
'' sembly of barons, all bound to attend by reason qf 
" tenure," 

With the most humble deference^, it is suggested, that 
the ancient barons were by reason of their tenures bound 
to attend ike curia regis j which was afterwards called the 
king's parliament^ or high court of judicature^ but the 
" common council of the reakn^" had but one function^ 
that of granting or refusing an aid; and although those 
prelates^ earls^ and barons^ formed part of the common 
council with the other tenants of the crown^ their tenure 
only compelled their attendance on the kin^s courtly which 
being held at the same time and place^ as the common 
council^ the king could therefore compel their atten- 
dance> but if those who did owe service to the king's 
court were absent^ they were liable to the acts of those 
present, if l^al notice had been given. This interpreta- 
tion is evidently correct^ from the constant occurrence <^ 
dismissing the commons as sooq as the grant had passed^ 
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and the common council had aooomplished the busiiiess fof 
which it was rammoned^ while the curia regUj or pariim* 
mcnij eontiiiaed its tittings. The openiiig of the parli»* 
meats in this reigii> was also frequentlj delayed hj the 
abveaoe of the lords^ but never l^ the canomMUB. The 
adviee of the knights was sonetiiiies asked, but thedtisens 
and boigesseK were ueTeroonsiilted except for their osiio 
corrence in aid. In the fbrtj-sixth jear of Edward IIL 
the citizens and burgeisa were required to remain after 
the tnighti had been dismissed, and were prevailed on to 
gn»t an 



In the twenty-seventh year of Bdward III. on Monday 
after the feast of St Matthew, the long held a magmum 
condtium, at Westminster, in which the ordinance of the 
staple was promulgated. To this only one knight for each 
eoonty was summoned, but two citisens and burgesses 
were summoned from thirty-seven cities and borou^is. 
The commons required that the acts of this couoil should 
be rehearsed at the next parliament, because the ordi- 
nanees and agre^nents made in coundla were mot of rC" 
eordy as if tkey had been made in the eomtnom p&rUamenL 
TIm king, however, answered, that the ordinances of the 
staple should be strictly observed, but at the next par« 
liament for security they should be put on the roU of par- 
Karnent The kiBg, therefore^ considered, that he pos- 
sessed the power of making, in a gseat council, an oadi- 
nance to have the effect of a geneni law. 

In the forty-seventh of Edward IIL a convocation of 
the clergy of the province of York, was summoned, and 
granted an aid to the king. 
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In the fiftieth year of Edward III. the ^^^mtn^ ^g prayed 
Uu$ the knights of the shire mi^t be elected by the chief 
fireeb^ders " de lf$ meiUafrt genii," tp which the king 
answered^ ''ike kpigwObih^ they $kaU he elected ^ 
common assent of the counfjf.'* 

IntheSIstc^ Edward IILamongat the petitions of the 
cenpw^ons , is one stating thaty of common rights fiir every 
cyonty^ there should be elected two persons te he at the 
parliament f (ht the commons of the said coonty^ except £or 
pr^tesj dukesi, ear^ borons, and such as hold by barony, 
" et fpteux sont ei ^erront somonezpar href de vener a 
parliament/* and cities and boroughs^ which pmons werp 
to have their expenses. The petition then prays> that 
these expenses should be levied of all the commons as well 
wUhm Jranchises as without^ except the franchiaea of 
bproughs^ vid those who attend parliament by writ> and 
their tenant by bo^d^ge^ The ^uoswer was, "soitf^H 
cqm^. d^^Qgfst ^ ^^ us,e in ce cas.^ 

This showSf as stated by the Lords Committees^ that 
^un^ by barony was an acknowledged tenDre at thin 
l«riod> 54 ifdward IIL but the exception is for those whs 
held by hnuron^y and were also summoned to parliam^nk 
which latter was the ground of exemption^ because the 
knights were the representatsves of those who held by 
haronyy aa^ f^er^not sfwmosfod to parliament^ aiid» theM* 
fbre^ they ought of right to pay. 

In the parliaments Q^ Edward III. frequent reference 
was made to the great charter^ aii4 the chMler of the 
forests^ by which it is evident^ Uiat those doounients wnre 



156 RICHARD II. 

considered as the foundation of their liberties^ and that we 
cannot jostlj look for any rights or privileges^ but those 
granted by charter^ or that the constitution then existing^ 
80 imperfect and unsettled^ was the result of a series of 
concessions on the part of the king. 

Among the petitions of the commons of the 51st' 
Edward III. is one that no statute or ordinance should be 
made or granted at the petition of the dergy^ without the 
assent of the commons^ as the clergy would not be bound 
by any of the king's statutes or ordinances made without 
their assent. The answer was^ '' soU ceste matir declaree 
en etpeciat." 

Richard the Second^ succeeded his grandfisither at the 
age of eleven years. In the parliament held in his fourth 
year^ the commons prayed that as the clergy possessed 
one third of the kingdom^ they should bear one third of 
the charges^ and that the counties palatine of Chester and 
Durham^ and the cinque ports^ and all other places so 
situated^ should bear their share of the common burthen 
as reason required. The king answered that the cinque 
port§ should be charged^ and that he would do what he 
could with those counties saving their franchises. 

The commons^ by these petitions, were striving to make 
the constitution of their house what it afterwards became^ 
the representation of the people of all England. 

A popular insurrection in the fifth year of Richard II. 
had obtained from the king a patent^ enfranchising that 
pari of the population then in a degree of personal slavery. 
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whicL^ their lords afterwards objecting to> the patent was 
recalled and repealed. 

The word banneret^ which means nothing more than a 
knight made under the royal banner^ and gave higher pre^ 
cedence than simple knighthood^hsA been supposed by some 
to have reference to sitting in parliament^ but the Lords 
Committees very justly assign its proper signification^ and 
it is rather singular that any other meaning should ever be 
given to the word^ or that it was supposed in any way 
the ground of summons to parliament. 

On the roll of the parliament of the 5th Richard II. is 
an ordinance that all persons and commonalties^ from 
thenceforth should have summons to parliament^ in manner 
as they were bounds and had been accustomed in the king- 
dom of England of ancient time^ and if they should have 
such summons^ be he archbishop^ bishop> abbots prior, 
duke^ earl, baron, bannereiy knight of county, citizen of 
city, or burgess of borough, or any other person or com- 
monalty, and be absent, if he could not give a reasonable 
and just excuse to the king, he should be amerced, and 
otherwise punished, according to what had of old time 
been before used in the kingdom in such case, and the 
sheriffs should be punished, if he was n^ligent in making 
proper returns. 

The occasion and meaning of this ordinance, is some- 
what explained by the writ on the patent roll of Ireland, 
of the 51st of Edward III. directed to the treasurer and 
barons of the Exchequer of Ireland, on the petition of 
Walter L'Enfaunt, in which he stated that ianquam /e- 
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nefii per baraniam, he had been amerced for not attend- 
. ing the king's parliament^ as he had been summoned by 
the king's writ ; whereas he did not hold by barony^ as 
appear^ by inquisition^ and^ therefore^ he prayed ta be 
discharged from the amerciament^ and as it appeared tiiat 
the said Walter did not hold by barony^ '^ et non est jtiti$ 
'^ ieu tonsuetudbih in dicta terra nostfd hdcten^^ ttittaie^ 
" quod aS^ qui per baroniam non tehuenihtj ad pt&Sa^ 
" menta noitrtt rummmeri^ ieu oceasione dbsentie sue alb 
^ eisdem amerdttri deberent^ de grdtia no^ra speddU par^ 
^' donamus eodem fVaitero amerciamentum predictumy' See, 

Considefrfng this document of great importiands in the 
elucidation of this very obscure subject^ I took the liberty 
of sending' a copy thereof^ to one of the noble lords on 
the c^nifnittee^ and in the edition of the* import ordered 
to be reprinted in February^ 1823^ this writ is notiCied 
in note 64, with the following observation : — ^'^ This seem 
'^ to import, that even in the 51st of Edward III. the 
" notice of tenure by barony in Ireland, was cbnsidered^ 
*^ in Ireland, as the only ground on which a person could 
^ be required by the king's writ to attend the parliament 
" as a baron." 

If by the word required^ their lordships meant com- 
pelled under pain of amerciament to attend, tfad notice 
is correct, for no one could be legally compeUed to 
perform a sefrvice which their tenure did not require 
of them, and none, but those who held by barony, were 
suitors in the king's great court or parliament, and, there- 
fore, were bound to attend under penalty. But many 
were stunmoxled who did not hold by barony, and, attend- 
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iiigy beeame lords of porliiuneBt, thoni^ they were not 
liatde to attend the king's court by their tenure. 

The ordinance of the 5th of Richard ILmade only five 
years afterwards^ seem to have been intended as a remedy 
for an evil^ by subjecting all who should receive writ$ to 
fine and amerdamenty if they did not obey the summcns, 
as well those^ \d1O4 by their tenure, were liable to attend 
the ancient curia regisy as barons, or suitors, as those who 
by the estaUishment of l^slative parliaments, in which 
the functions of that court were merged, hud become 
iords of parliament, although not territorial barons, and 
had attended parliaments. Lf EnCeiunt was a lord of par- 
liament, but not a baron by tenure, and his heirs were af« 
tevwards summoned to parliament, as such, he might at* 
tend the parliament, having received a writ, but he could 
not be fined for neglect, as he was not a member of the 
old court of barons. 

Thb statute may also have- given, a more ^xed charaeter 
to the l^pslative body, than it before had, and shows its 
pwgiess. 

John.de Beauchamp of Holt, was created a peer of pa^« 
liament by patent, in the eleventh year of this reign, and 
is generally considered tiie first baron created l^ patent; 
the patent imported that the king had created John de 
Beauchamp, '^ unum pariumetbaronemregni nostri Anffm 
Ua" a method which has been generally followed by the 
succeeding sovereigns. 

The Lords Committees conclude their observations on 
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this reign—'' Thai the corutUuiian 0f the kgUkUhe ai- 
" sembiies of the realm was at this time not con^Uie^ 
'' established on those clear grounds, which have since 
** been adopted." 



The deposition and death of Richard the Second^ was 
a farther chapter in the revolution of England^ in which 
was effected a most important change in the descent of the 
crown and royal dignity ; the lawful heir, by hereditary 
right was set aside^ and a junior branch of the royal house 
substituted in his stead, wholly on the authority of the 
parliament of lords and commons^ summoned in the nam€ 
of the deposed sovereignj assuming the character of the 
three estates of the realm, accepting, in that character, 
the forced resignation of Richard, and assuming the power 
to pronounce -his deposition, and to advance Henry to the 
vacant throne. 

The lords spiritual and temporal alone a4judged Richard 
to perpetual imprisonment ; the commons were not parties, 
and they disclaimed any right to join in any judgment of 
the parliament, which they said belonged only to the king 
and the lords. To which was answered by the archbishop 
of Canterbury, by command of the king — " Thai the com" 
" mons were petitioners and demandersy and that the king 
" and the lords, of all time had, and ought to have, of 
'* right, the judgments in parliament, in manner as the 
*' commons had shown, save thai in a statute to be made, 
or in grants and subsidies, or such things to be done for 
the common profit of the realm, the king would have eS" 
" pedally their advice and assent; and this order of pro^ 
" ceeding should be holden and kept in all time to come." 
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Here the functions of the commons were again modified 
bj this new revolution. To this period their assent only 
had been necessary to a grant of an aid ; on this occasion 
the king willed and gave them power to advise on all 
things far the common proJU of the realm. Thas> by 
each new rerolation the commons acquired new powers^ 
and eventually became a separate and distinct estate and 
duonber of the parliament. 









In the speedi of the chief justice to the commons, by 
the king's command^ in the 2d Henry IV. they were 

^' directed to elect a common speaker, and to present him 
to the king, ' come le manere est/ on the next day; 
which was done, and the whole of the proceedings of 

^' this parliament bear a nearer resemblance than those in 

" former parliaments, to the proceedings at the present 

" time-"* 

In the 7th and 8th of Henry IV. the descent of the 
crown was settled by statute, on the king and his heirs 
male. The knights, citizens, and burgesses, assembled in 
parliament, were in this statute considered its the proxies 
and attomies, or representatives^ of the whole kingdom, 
and had power to act for the whole. " This seems to have 
'^ been intended as a legislative declaration of what was 
" then considered as the true constitution of the l^sla- 
'' tion of the kingdom, established by the custom and 
^* usage of the kingdom, to give authority to the solemn 
^' act for the settlement of the crown."t 

• Fint Report, 354. f Ibid. 
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" In tlie same porliament^ proYision was made tonddng 
*' the dection of knights of the shires; that at the next 
'' county^ after the delivery of the writ to the sheriff^ pro- 
*' ckmation should be made^ in full county, of the day. 
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and place of the parliament, and that all those who 
should be present, as well smtort iummoned for anjf 
** eauiCj as others," '' should go to the election." That it 
to say, the freeholders, who were and are the only suitors 
in the county court. So it was in the king's court, the 
barons who were the suitors, whether summoned for the 
special purpose intended or not, if present, assisted in that 
purpose ; thus it happens that we find barons not sum- 
moned acting in the parliament aa before-mentioned* 
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It must be presumed, that so much of this statute a* 
declared who should be the electors of the knights for 
counties was deemed necessary^ at least to remove some 
" doubt on the subject. In many preceding parliaments 
" the commons had desired a parliamentary declaration, 
'' by whom the wages of knights of the shires were to be 
" paid, to which answers referring to usage were given; 
in some cases the peers insisted that their tenants were 
exempted from the charge, being represented by them; 
^' but in the proceedings on the deposition of Richard, the 
" peers had assumed the character of one of the estates of 
" the realm J all the rest of the laity, including the tenants 
^ of those peers, being considered 9m forming another and 
<' distinct estate, and through the whole of the reign 
*' of Henry IV. were treated as the representatives of 
" all the commons of the realm, forming the distinct 
" third estate. Thus gradually had the constitution been 
'' formed." 
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This paragraph^ which is the suhstance of one in their 
lordship's first Report, p. 357> gives a correct view of the 
origin and progress of the constitution. Firsts the Con- 
queror gave the right to assent to^ or refuse an aid, or ex- 
traordinary impost^ which continued the sole privil^e of 
the commons^ till the reign of Henry III. when a rerolu- 
tionary moirement put all power into the hands of the 
barons^ who formed a convention or assembly^ called by 
them a parliament^ which continued till the defeat and 
death of Leicester^ when things reverted to their old 
course. The necessities of Edward L induced him to 
court the lower orders^ and he issued his proclamation con- 
taining the just principles of a free constitution^ which it 
appears he forgot when his wants were satisfied^ and things 
went on as theretofore. The lords ordainers again wrested 
the royal power from the feeble hands of Edward II. but 
the defeat and death of the ea|i of Lancaster restored the 
king to his power> who^ for his own security^ enacted the 
celebrated statute of the 15th Edward II. settling what 
should be the l^al power of legislation^ which^ however^ 
seems afterwards as little regarded as the lex juUmima 
of his father. The deposition and death of Edward II. 
strengthened the hands of the parliament^ who gradually 
petitioned for^ and obtained new rights from Edward III. 
and Richard II. and the deposition of the latter^ and the 
election of an individual out of the hereditary line of right 
descent of the crown> acquired for the commons the right 
of assent or dissent from the enactment of laws, which 
they never before had by l^al authority, t. «• by royal con- 
cession. They had occasionally exercised the power, by 
force of arms, or rather it might be said, that a revolu^ 
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tionary aaBembly called the commonalty or parliament of 
England, exercised these functions. 

In the parliament assembled at Gloucester, 9 Henry IV. 
by command of the king, a message was sent to the 
commons, desiring them to send to the king and the lordM 
a certain number of their feliowiy to hear and report to 
their fellows what they should hone in command from the 
king. The commons sent twelve of their members, 
and the question which had been previously put to the 
lords, namely, what tax they conceived necessary for the 
public service, to which the lords had answered, that less 
than a tenth, &c. &c. would not suffice, was put to them, 
and the king willed the messengers of the commons to 
report it to their fellows. The report being made to 
the commons, they were greaUy disturbed, and affirmed 
the proceeding to be in prejudice and derogative of their 
liberties. 

The king, alarmed at the spirit exhibited by the 
commons, willed^ granted^ and declared^ that it should 
be lawful for the lords to commune amongst themselves 
in that parliament, and in every other in time to come, in 
absence of the king, of the state of the realm, and of the 
remedy necessary for the same, and that in like manner it 
should be lawful for the commons on their part, to com- 
mune together of the state and remedy aforesaid, provided 
always, that the lords on their part, and the commons on 
their part, should not make any report to the king of any 
grant, by the commons granted, and by the lords assented 
to, nor of the communications of the said grant, before 
the lords and commons should be of one assent and accord 
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IB such matters^ and then by the month of the speaket of 
the commons as had been accustomed^ and that the kte 
communication should not be drawn into a precedecLt. * 

This declaration of the king prores^ that whatever bid 
been the practice^ the constitution was not clearly settled 
or understood until this period. The practice hitherto 
had been uncertain and various. The lex Ju^Ussimd of 
Edward I. seems to have been the origin and grotmd tf 
the power of the commons. 

The regular assembly of a parliament four titnes lit 
every year for the administration of justice^ as a court of 
original jurisdiction^ had now fully ceased> and its charac* 
ter became totally changed from its original constitution 
of a court of record^ into what it has been and now is^ a 
legislative assembly^ retaining only its ancient character 
of a court of dernier resort and appeal ; " tUll reserving 
the judicial decision to the king and the lords> as con- 
stituting the ancient court of justice in exdusion of the 
" commons." t 

'' In the course of the reign of Henry the Fourth^ 
" much had been done to ascertain the true constitution 

of the legislative assembly of the realm^ and to assign. 

to its component parts their respective character and 
" duties^ and their mutual relations ; so that at the close 

of his reign^ it may be said^ to have approached nearly 

to what it now is."j: It is unnecessary to carry the 
investigation farther than this period. The object in view, 

• First R«port, 360. f Ibid. 363. t Sm pati. in Irish ParliaiMat. 
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being to show the revolutionary origin and progress of the 
legislative assemblies of England^ and having demonf 
strated^ that thej were the resolt of revolution and en- 
croachment on the power of the king^ it has been so far 
proved that a baron by tenure^ was not necessarily a lend of 
parliament^ but might have been made bo, as any other indu- 
vidual might,b^9ummoTuiothe newl^y e$t0bU$hed assembly. 
Therefore^ the dignity of a modem peer or lord of parn 
JUament^ having arisen out of revolution^ cannot take date 
previously to the revolution which gave it existence. The 
following chapter will show^ that the proceedings on claims 
for peerages^ favour this view of the subject. 
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CHAPTER VIII. 



OP MODERN PBBB8 OP PABLIAMENt*. 

In this chapter will be given an abstract of the third 
general report of the Lords' Committees^ which chiefly con- 
sists of reflections and conclusions on the evidence produced 
in their lordship's previous reports — an investigation of 
the various claims made to peerages^ and the creations 
of peers by patent. The circumstances^ toe^ arising out 
of the final establishment of the l^slative parliaments^ 
engrafted as they were on the ancient judicial aula 
regis J or high court o£ feudal baronsy will be considered. 
Many feudal barons^ by summons^ became parliamentary 
baroruy but others^ who had lost their influence by 
alienating their property, or other causes^ never acquired 
that "dignity. 
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The constituent parts of the legislative assemblies of 
the realm^ appear to have vabibd at different period^ 
the nature of the dignUy of a peer may have likewise 
^ABiBD> and a vast majority of the members of the 
peerage, a$ now camtituied, must claim their dignities 
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'' from a different source^ than that from which the mcm- 

" hen of the early legislative assemblies^ after the Nor- 
man conqae8t> may have derived their titles^ especially 
if those assemblies consisted only of prelates^ earls, and 

" barom, or tenants in chief of the crown, which seems 

" highfy probable:' 

" It ma^ be inferred, that in the reign of the Conqueror, 
'^ and several of his successors, considerable powers of 
l^slation was probably exercised by the crown, with 
the assistance only of a selected council, but that more 
important subjects of legislation, and especially such as 
operated to charge property, in the hands of individuals, 
sabject by the law, to such charge, required a greater 
sanction, and that sanction was usually given by an as* 
sembly, which may be deemed to have been properly 
the legislative assembly of the realm for general pur* 
poses. Whether that assembly had a settled constitution, 
established by clear and express law, or founded on 
usage only, or whether its constitution depended, in any 
degree, on temporary circumstances, and varied accord- 
ingly ; and whatever may have been at different times 
the characters, powers, and privileges, of its several 
constituent parts, during any period, it can scarcehf be 
doubted that, during the long lapse of time from the 
Conquest, to the close of the reign of Edward the First, 
many circumstances materially affected the rights of 
persons who, at different times, during that period, may 
'' have been deemed necessary members of the legislative 
** assemblies of the realm, and especially of assemblies 
convened for charging the people with extraordinary 
aids, or establishing important alterations in the general 
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«' law of the land ; and at the cloee of that period^ idie 
" may have been before deemed mUUled to be persotuUfy 
'' sumwumedy as members of such an assembly^ may no 
'' longer have had such rightSy but may have become re» 
" pretentaiiveiy or eonstitnoits of repreeenUUivee" 
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The crown possessed the power of imposing taxes sr 
taUiage on the tenants of its own immediate demesnesiy 
■^ without their consent." 

'' The rise of the house of commons^ without any ex« 
press law for the purpose, may have been the natural 
result of the situation in which the country was placed 
at the dose of the reign of Henry the Thirds or the ao- 
" cession of his son. The gradual^ though slow^ increase 
'' of power in the house was the natural result of its es* 
'' tablishment.'* 

'^ The legislative power was declared by the statute of 
'' 15th Edward II. to rest in the king, with the advice 
*' and assent of thelords^ spiritual and temporal^ and com- 
** mons in parliament assembled." Though feurther changes 
were afterwards made, and that which had probably been 
one body, all the members of which^ had espial rights and 
privileges^ in the character of members of a legislative 
assembly, became two distinct bodies^ one consisting of 
the lords spiritual and temporal, having distinct and 
permanent rights and privileges^ the other consisting of a 
representation of all the subjects of the realm. 



ft 
ft 



The term ^peer of the realmy until the union with 
Scotland, was the distinguishing appellation of a tarn* 
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** poral lard of parliameni. After the union with Scot- 
" land^ the peers of Scotland became peers of Great Bri- 
'' tainy but were not lordi of parUameni unleis elected." 

'' The term 'peers of the realm,' was not used to dis- 
'' t^ingiiii|}i the temporal lords of parliament before 15th 
« Edward lir 

The charter of John was the earliest document to pro- 
vide^ by express law^ for the constitution of the common 
council of the realm. 

The right of a spiritual person to be a lord of parlia- 
ment> is incident to his benefice^ not to his dignity of a 
liishop or archbishop. 

The members of the common council of the realm, 
during many years after the Conquest, except earls and 
ecclesiastical dignitaries, had no dignities in the sense of 
the word, as now commonly used, and the dignities they 
did possess did not belong to them as members of the 
legislature^ but by rights wholly distinct. 
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The spiritual lords had dignities, but they were spi- 
ritual, not temporal, and they were summoned to the 
^ common council of the realm, not as spiritual dignitaries, 
but as temporal lords of lands, denominated baronies. 
The earls were not summoned as earls but as barons^ in 
'' the distinct character of tenant in chief of lands j a cha- 
" racter common to all the other members of the common 
** councils of the realm, according to the provisions of the 
'^ diarter of Jdm» The tenants in chief could scarcely 
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" be nipposed to have all liad dignities^ merely as tenanted 
'' for their dignities must have ceoiedy if they lo$i their 
'' lands." 

'' The division of the two houses was made at the end 
^' of the reign of Edward the Firsts but not fully de- 
^ veloped till afterwards. The declaratory statute of IS 
" Edward II. did not distinctly set forth the character, 
'* powers^ and :priyileges of the different estateg of the 
" parliament." 



^' During the reign of Henry the Sixth, there seems to 
^' have been particularly a degree of confusion of principle 
'^ with respect to rights to the dignity of peerage, and 
** even with respect to the rights of those possessed of that 
'' dignity, which has produced much embarrassment in 
*' prosecuting the inquiries entrusted to the several oom- 
*' jnittees." 



^' The act of parliament (31 Henry VIII. c 10) de- 
^ termined by express law, the precedency of the peers of 
'' England^ of the same degrees . of dignity, which seems, 
'' during the reign of Henry the Sixths to have been, in 
" many instances^ varied according to the mere wiU of the 



*' crown." 



Resolutions on the journals of the peers, 1st Feb. 1640: 
That no person, that hath any honour in him, and a 
peer of this realm, may alienate, or transfer the honour 
to any other person." 



'' That no peer of this realm can drown or extinguish 
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** his honour^ (but that it descend to his descendants) 
** neither by surrender, grant, fine, ncnr any other con- 
*' veyance to the king." 

Judge, Sir J<^n Dodderidge, in giving the q>inion of 
the judges, said— -^ 

** If a man be created an earl, to him and his heirs, all 
*^ men do know, that although he have a fee simple, yet 
*' he cannot alienate, or give away his inheritance, be- 
'* cause it is a personal dignity^ annexed to thepasierUyy 
'' and Jixed in the blood." 



€€ 
€€ 



The earldom of Oxford, created by the empress Ma- 
tilda, or king Stephen, a personal digniljf. This was 
the dignity under consideration." 



A peerage, is an inheritance not communicable to any 
other, by any title founded on possession; there is no 
possessio fratris of our honour. 

*' It may be well doubted, whether in the 18th Edward I. 
<' the dignity of an earl, or even a baron, as a name of 
" dignity, was considered as an incident to land, either by 
'' prescripticm, <Nr a condition of tenure." 
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It has long been decided, that no husband can be 
tenant by courtesy, of a dignity vested in his wife, and 
the heirs of her body; and it may be doubted, whether 
'* such tenantry by the courtesy of a dignity was ever al- 
*' lowed as a right^ though the crown has given the dig- 
*' nity by special summons, or other mode of grant, to the 
^< husband, in the lifetime of his wife." 
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Whoever luu claimed a dignity, has sued for it to the 
crown by petition, which is in the nature of a petition of 
right. There can be no discontinuance of a dignity. 

No reversion of a dignity remaining in the crown. On 
ceasing of heirs, it becomes as if it had never been. A 
dignity given to a second person and his heirs, on Bedlnre 
of the first grantee, a distinct creation. 



That by kw, in all cases, it is at the king's election 
and pleasure, whether a service reserved by tenure^ 
shall be performed or not, that he may 'refuse^ as well 
as require such service." And further, '' considering 
that for many ages, the right to demand a writ of sum- 
mons to parliament, as a writ of right, founded on ser* 
vice reserved by tenure, has not been acknowledged, 
and the existence of such right was expressly denied by 
high authority, in discussing the claim to the dignity of 
Fitzwalter, in the reign of Charles the Seomid ; and il 
may be doubted, whether even the right of special pre* 
scriptionj on which the daim to the dignity of earl 
Arundel, was founded in the reign of Henry the Sixthj 
is consistent with Represent constitution of the peerage 
and of parliament^ or with the acknowledged law, that, 
by the dignity of peerage, the blood of the person ob- 
taining that dignity is ennobled, that he can by no act 
(except by forfeiture) destroy his title of dignity, or 
prevent its descent to others, and that he holds his digw 
nity as a peer of the realm, not for the benefit of him- 
*' self alone, but for the benefit of others as a public trust; 
'' so that peerage by reason of tenure^ either as the obliga- 
'^ tion of a service reserved, or as a presipripUoe righty in- 
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** ddent to the tenure (xf land, (wbkh is in effect the same) 
** is inconsistent with the character of peer of the reahn, 
** as now generally understood, and as specially declared 
** by resolution of the house." 

The obligation by tenure to perform any senrioe, was 
not the cause of summons to the common council in the 
time of John, but the necessity of having the consent of 
the parity to the imposing a tax or charge. 

The judges in the reign of Charles II. were of opinion, 
that peerages by tenure iUd not then exist. 

Upon what ground did the assertion, that there did 
anciently exist dignities of peerage by tenure, rest I 

First — That after the Norman conquest, lands were 
granted by the crown, having the service reserved of at- 
tending the king's great council, (when summoned) and 
that the titles of earl or baron were annexed to such 
service, according to the pleasure of the crown, or were 
incident to the tenure of particular lands, holden by the 
persons who had such titles, and who were bound to peis 
form such services. 

No evidence is to be found of the express reservation 
of the service of a baron, or of attendance on the king's 
court or great council of parliament, in any grant of land. 
Military service is reserved in many and in most grants, 
and services by grand serjeantry are . extant on record. 
But no grant, charter, or inquisition, imports a reserva- 
tion of the service of attending the king's court, or his 
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council^ or his great council, or parliament. Attendance 
on the king's court, as a court of justice, may hare been 
deemed incident to immediate tenancy of the crown of 
a particular description, as the immediate freehold tenants 
of a manor were bound to attend the court of the lord of 
the manor, as an incident to the tenure of their respective 
lands, holden of that manor. Persons holdii^ particular 
lands immediately of the crown, may also have been 
bound, as such tenants, to attend the king in his supreme 
court of justice, which may hare been deemed the great 
court baron of the kingdom. And from passages in dif- 
ferent ancient writers, it seems highly probable, that 
certain persons, more especially termed the king*8 barons^ 
including the earls, were members of the king*s supreme 
court of justice^ the constitution of which, however, is 
involved in some obscurity. 
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This duty may have been particularly due from those 
who held immediately of the crown lands called baronies^ 
*' whose tenure may, therefore, have been called tenure 
'^ per baroniam, and the committee have been unable to 
'' discover in what tenure per baroniam was distinguish- 
" able from other tenure by military service^ unless the 
king's tenants per baroniam were deemed the suitors in 
his great court of justice, and the other immediate mi- 
litary tenants of the crown were not deemed suitors of 
that court J though unquestionably required to be sum- 
moned to a great council of the kingdom, according to 
the terms of the great cluMrter of John."* 
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* Teonre by barony in France had tpeciSc rightly larger and more 
exteniive than in England, tee page 27. 
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By the constitutions of ClarendMi^ it appears the elergj 
were bound to attend the king's great court of justice, 
because they held certain lands skut baramas. The 
lands of the earls were also styled or denominated their 
baronies, and the dignity of earl appears to hare been a 
mere name of dignUg, annexed to the person of the 
grantee, and his heirs under the grant 

None of the English earls mentioned in Domesday, 
had any local name annexed to their name of earl, which 
was solelff their name of dignity. 

When lands holden "per baroniam" were divided 
amongst coheirs, if a personal service was to be performed 
in respect of such lands, it must have become necessary 
to ascertain by which, of several persons, such service aoi 
to be performed. 

In the duke of Buckingham's case, respecting lands 
held by the service of being constable of England, it was 
clearly held, by the judges in the 6th of Henry the 8th, 
that the king may at his election or pleasure compel or 
reJUse a service due by tenure, and at that time the king 
did refuse the service of constable. The king might, 
therefore, have compelled or refused the service of tenure 
by barony, as a service, though he might not lawfully 
refuse the discharge of a public duty; and it would only 
be, therefore, as a public duty that any person could have 
demanded, as a right, a writ of summons to parliament 
in respect of the tenure of lands. 

" On the whole, it seems difficult to connect 'with tenure. 
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per barordamj that dignity which is now tha dignity of 
a peer of the reahn^ in or after the reign of Edward the 
'' First, if before." 

'' In the ]9th of Edward the Second, Thomas de Foe* 
'^ nival complained to the king, that though he was not 
*' a barotiy nor did hold his land 6y barony^ or by part of 
*' a barony, yet he had been amerced as a baron, against 
'^ the km and cu$tom of the realm."* 

" It is evident firom this transaction, that writs of sum* 
'* mons to parliament were not, in the reign of Edward II. 
considered as rendering any person a baron^ for the 
purpose of being amerced as a baron ; for Thomas de 
*' Fumival was summoned to parliament in the 23d of 
" Edward the First, and in several subsequent years of 
that reign, and in that of Edward the Second, and to 
the 6th of Edward the Third, when he died, and his 
son was summoned. It can scarcely be imagined also, 
'^ that when Thomas de Furnival, (evidently a peer of 
'^ lord of parliament) insisted in the 19th of Edward the 
*^ Second, that he was not a baron, he meant any thing, 
'^ but that he was not a baron by reason of tenure by 
" barony, or part of a barony. He and his advisers, 
^ and the king ^nd his council, and the Court of Ex- 
" chequer, must have conceived that his writ of summons 
'^ to parliament, had not issned as writs of right by reason 
*' of tenure, but as matters of grace and faoour of the 
crown} for disclaiming to hold by barony, Furnival diS' 

* He wai a petr but dtnied being a baron. 

N 
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'' claimed any right to be summoned by xerit to parUa^ 
" ment^ by reason of tenure by barony," 

William de Braose, who held Brembre as an honour, 
and whose father had been summoned to parliament, 
pretended that he did not know that he held his laruU 
by barony. He was, however, made to pay his relief of 
one hundred marks for his barony of Brembre. His father 
had been summoned to parUament^ which is a proof, that 
tenure by barony had no necessary connection with legis^ 
kttive junctions ; a baron might be bound to attend a par- 
liament, if summoned, while those who did not hold by 
barony could not be amerced for n^lect or refusal. 

Joan de Benn, of Midhurst, (2 Edward II.) complained 
that she had been assessed as a baroness, though she 
held nothing by barony^ and obtained a writ for reli^ 

EARLS. 

Earls were always by creation. " William de Warren, 
" in the charter to the priory of Lewes, says — ' Ego WiUus 
" de Warrena, Surreie comeSy &c. pro salute anime mee et 
'' anime Oundrade uxoris mee, et pro anima domini mei 

Willi. Regis, qui me in Anglicam terram adduxit, &c. &c. 

banc cartam feci, et qui me comitem SutTegiefecity'&c."^ 
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EarlSy under the Saxon princes, were official, baring 
authority, civil and military, in the shire, county, or dis- 
trict, of which he was earl. In Domesday, the earls are 
called by their christian names only, with one instance to 
the contrary, in which GK>diva is called wife of Leofric, 

« Chartultry of the Priory of Lewet. 
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earl of Merda, which seem to import^ that at the time 
of the compilation of that wwk^ the ideq of a territorial 
dignitj, corresponding with the territorial dignities of 
'' come9 or count in France, was not prevalent in England." 
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In the 15 th of Edward III. the dignity of earl was 
not considered as necessarily annexed to the possession 
'' of a territorial honour, and that the -mere grant of the 
'' territorial honour, would not have given the grantee the 
'' dignity of earl" 

m 

" Joan, sister and heir of John, duke of Britanny, and 
'' earl of Richmond, who had forfeited the earldom on 
'^ his death, being then the wife of Ralph Basset, obtained 
** a grant of the castle, earldom^ and honour qf Richmondj 
" without any words of inheritance. She never assumed 
'' the title of countess of Richmond," 

The town of Richmond in Yorkshire, was created a 
borough by the earl of Richmond, and was the borough of 
a subject* 

Edmund of Hadham, was a*eated earl of Richmondj 
and to enable him to sustain the dignity, he had afterwards 
a grant, " Toium comitatum, honorem, et dominium Rich' 
" mondiePy alias de Richmond." 



The grant of an honour denominated an earldom^ cer- 
tainly did not make the grantee an earl, unless the grant 
contained words of creation to that dignity. 

* As frtre many towni in tht paUtins coontict of Irtlsml. 
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" It teeinBy therefore^ that the proceeding on the ehim 
of the dignity of eari of Amndel^ in the reign of Henry 
the Sixths mi^hi lo he considered an anomal^y in* 
fluenced perhaps by political yiews> and decided, ap* 
parently, without much discossion, and wrthotU the a$^ 
sittance of the judgety who seem, when their opinion 
'^ was afterwards asked upon the question touching pre^* 
cedency^.to haTe> considered the decision in faTour of the 
'' claim as an ac< q/* auUwrUy m parUamenty which pro^ 
" abided all que$UonJ'* The claim of the dignity, indeed^ 
was advanced on singular grounds^ not as a general of- 
sertion, that a territorial property, which had given nam€ 
e/ earl to u former possessor^ would in all cases, give the 
dignity of earl to another ; but that, for time, whereof 
memory was not to the contrary, all, who had had thai 
particular territori^, had Aod also the dignity of early 
and, therefore, inferring that the dignity of earl was, for 
some reason not stated, to be deemed incident to the 
possession of that particuUir territorial property. The 
assertion cf fad seems not to have been true, and not to 
have been made the subject of inquiry at the time of the 
decision. 

*' The decision on the claim of the earldom of Arundel> 
probably gave ground for the extraordinary letters 
patent, afterwards granted by Henry the Sixth, to John 
Talbot, in respect to his seizin, of the manor of King- 
ston Lude, which was founded on an assertioutno^ trucy 

*' viz. that Warren de Lisle, and his ancestors, had been, 
by virtue of their seizin of the manor of Kingston 
Lisky barons of the realm, by the title of lord Lisle.'* 

This manor was not evfin held ef the crown. 
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The Committee '' apprdiend^ that the grant of those 
letters patent, founded on a fake OiterHonj may tend 
to discredii proceedings in ike reign of Henry the Sixthy 
^ when first a long minority^ and afterwards the weakness 
^ of the king and the contest of parties, may l^e supposed 
^ to have enabled perscms possessed of great power and 
** influence, to obtain from the crown what in other times 
*' and under a firmer goremment might not hare been 
^ conceded/' 



^' The patent of Edward the Third, granting to tiie 
Black Prince tiie earldom of Chester, shews that then a 
title in abeyance among coheirs, was considered as hay* 
ing devolved to the crown, and to be at the king^s dis* 
posal. ' Plurimis itaque gradibus hereditariis in regno 
nostro cum per descensum hereditatum, secundum l^em 
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'* regni ejusdem, ad coheredes et particqtes turn defidente 
^' exitu, et aliis eventibus variis, ad manm regku de» 
^ 9ohdii* " 

'' In the reign of Sdward the Third, the dignities of 
" marquis and viscount had not then been given, and the 
dignity of baron does not appear to have been then con- 
ferred by patent, or in ANY MANNER^ except b$f 
" writ of summons to parliament j whatever may have been 
** the effect of such a writ, as giving to the person to 
" whom it was directed, any right beyond the duty which 
''the writ required him to perform in obedience to it." 
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'' Richard the Second advanced Henry Percy, one of 
'' the barons of the realm, to the dignity of earl of Nor- 
'* thi^mberland, by patent, to him and Ids heirs. To this 
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'' patent was added an extraordinary clause^ declaring the 
king's wiU^ that all the castles, lordships, manors, hndsj 
tenements, which Percy held by hereditary right, or by 
" his own acquisition before had and possessed, or should 
*' thereafter hare and possess, sub honere comitatus et tan* 
*f quam parcellw dicti comitatus (jure aliorum in omnibus 
'^ semper salvo) deceteri teneantur sicut predictum esi^ 

'' It is difficult to conceive what was the meaning of 
'^ this extraordinary provision in these letters patent." 
Percy held lands in chief of the king i^ Yorkshire, Nor- 
thumberland, and Petworth, in Sussex, which last he held 
qf the honour of Arundel, all which, saving the right of 
9uch mesne lords, he wob to hold as his county. 

if we consider the comitatus a territorial liberty the 
meaning is obvious, viz. that the earl should have the 
same cognizance of pleas, or more familiarly speaking, 
manorial rights over all his lands, as he had in any of 
them, or in his barony of Alnwick. It was common in 
early times, to grant by new patents to the great landed 
proprietors the same liberties and jurisdiction oyer their 
newly acquired possessions as they had over their old es- 
tates, in other words, to make them part and parcel qf 
their honour or barony. Many instances of this occur on 
the ancient rolls, and this earldom, or comitatus, meant 
nothing more than an honour, or extended manor, having 
cognizance of certain pleas. 






Except, therefore, as the counties palatine, and the 
castle and honour of Arundel, may be deemed excep- 
tions, it might be concluded, that no person, after the 
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** oottplodon of the Norman conquest^ liad the dignii^ of 
^ €«r/ by tenure of land in England,** 

This most refer to the dignity of earl^ as a member of 
the legiilattwe; bHt it is oonteaded^ that neither of the 
titles of earl or baron^ had in their origin any connection 
with legislative functions. 

Upon review of the whole subject^ the oomnuttee are 
induced to conclude the dignity of an earl in England^ 
was a personal dignity. 

*' The committee have found no instance in which the 
^ dignity of earl was treated in any patent^ as incident to 
'' the tenure of land^ and the contrary is to l)e inferred 
" from the creation of Laurence Hastings^ earl of Pem« 
" broke." 

*' Earls sat in the early parliaments^ when convened 
** for the purpose of granting aids to the crown^ by reas<m 
'' of their baronies^ and not by reason of their dignities of 
^' earls." 

'' From the time, therefore, whatever time that wasj 
*' that all the tenants in chief of the crown^ were not re- 
quired to be summoned for the purposes q>ecified in the 
charter of John, and all those, to whom special writs of 
summons to parliament were not issued, were repre- 
*' sented in the legislative assembly of the realm by elected 
del^ates, those to whom special writs were directed, 
sat in a distinct house, under the authority of those 
writs ; and the right of any person to sit in that house. 
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" depended either <m the faToor of the crown, or on his 
'' right to demand such writs. It has been conjectured 
'' that a law was at some time made, giving to the crown 
'' a discretionary power M that subject. 0/ suck a Imwj 
*' the committee could Jind no trace. Such a km couUt 
^* not have been made prior to the Jlrtt charter ^ Henry 
" the Third." 

'' The constitution of the common^ house of palrligaieiit^ 
'^ is inconsistent with the charter of John." 

'' All the more ancient laws, of which any evidence re^ 
^' mains, import that Ihey were made by the king, by the 
'' advicej and, therefore, with the content of hn barons."* 
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It seems evident, that Henry the Third and fidward 
the First, exercised a discretionary power, in directing 
special writs of summons to their parliaments, and from 
their time to the time of Henry the Sixth, the whole 
tenour of the evidence examined by the G>mmittee 
tends to show, that the dignity of a peer of the reaUn 
was considered a personal dignity derived from the pre* 

" rogaitoe of the crozon, the dignity of earl depending, 
either on evidence of actual creation by patent, or on 
a prescriptive right to the dignity, derived from im* 

" memorial hereditary succession to that dignity ; the dig^ 
nity of a baron, depending on the king's writ of sum* 
monsy and prescriptive right derived from continual 
summons importing hereditary title, the sitting in the 
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* They laach more frequeDtly import that they were msde by i^ 
kin^ , by 4 be advice of hii anmcU. 



j\ 



w 



MouBBN waamM, 18S 

^* parfitment under the anthoiitj of a writ of summoiis, 
^ being ako latterly considered €i giving an hefedUary 
^' right to continual iummom." 

'' Thoagh tiie tennre of land 1)y barony, probably gave 
'^ to the possessor a right to he summoned to the common 
'* council of the reabny and to be a member of the king^s 
'' high coort of judicature in parliament, in respect of 
^ such tenure, before aiid in the reign of John ; changei 
^ in the constitution of the common council of the recJmy 
'' after the charter of John, and probably during the reign 
'' of Henry the Third, have had the '^ff^ of giving to 
^' the dignity of a peer of the realm a character, different 
^' from that which probably belonged to those to whom, 
'' by the charter of John, special writs of summons to a 
'' common council oi the realm were required ; and, at the 
f^ same time, put an ^nd to the right of any other tenants 
'' in chief of the crown^ to be summoned to such council, 
^' by reason of tenure in chief of the crown."^ ^ 

'' If the rights whsdi, in the reign of John, belonged to 
'' those styled in his charter earls and greater barons, 
'' could be considered as still in existence^ it should seem 
^' that the rights of all other tenants in chief of the 
^' crown, recognized by' that charter, ought to be consi- 
" dered as remaining; which would be utterly inconsistent 
^^ with the present constitution of the legislative assem- 

* It was the right of eyery ientnt in chief of the crown, u weU 
m knisbt as a baron, to give hit assent to a tax, either indifidnally or 
by his proxy in the common council, or in some other manner, but 
neither had any right to demand a participation in legislation on 
other ittttjteta. 
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'' blies of the realm. There seems ground for condndingy 
^ that both are no more; and that as all tenants in chief 
of the' crown^ who are not now lords of parliament^ are 
represented in parliament, by those who sit in the com- 
^ mons house of pariiament, and the distinct rights of all 
«nch tenants in chief have been abrogated, without any 
distinct law for the purpose, as fieff as can be now dis- 
covered ; so the right of any person to claim to be a lord 
'^ of parliament, by reason of tenure, either as an earl or 
'' m baron, supposing such right to have existed at the 
^ time of the charter of John, may be considered as also 
'^ abrogated by the change of circumstances, without any 
'' distinct law for the purpose." 

^* Henry the Third, reckoned two hundred baronies in 
^* his time. But there was no claim of a seat in parlia- 
«' ment in right of these buronies. 






The peerage of Mowbray, as a barony by writ, was 
allowed precedence of all the other baronies^ who must 
*^ all, therefore, have been considered bmrons by writ, 

'* To these considerations add the feust, that persons 
charged by officers of the crown, as holding by barony 
in various instances, after the reign of Henry the Third, 
denied that they held by such tenure; and particularly, 
" that Thomas de Furnival, a man of large property, and 
" who had summons to parliament by writ, and, therefore, 
" had the dignity of baron, asserted (though fedsely) that 
" he field nothing by barony, and therefore asserted in 
effect, that his seat in parliament did not depend on 
tenure by barony, but on his writ of summons; it seems 
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^ difficult (therellnre) to witliliold assent to the opinioa of 
'* those distingnished peisAis who advised the crown^ on 
f'the daim of the dignity id hvd FitfwtfJter, in 1669, 
^ ^ihtUbaronjf by tenure had betm duconHmued far wumy 
*-^ agei, and wot then not m being, and so notJU to be re^ 
^ vhed^ or to admii any pretence qf right ta iuccesntm 
'' thereupon: " 

'« In, and after the 23d of Edward the First, the ancient 
** constitution of the legislature wholly by tenurey wa$y 
'' therefore^ no longerprewiknt. And that no person was 
'' deemed entitle to demand, at a right, a Vrit of sum- 
** mons to parliament, as a peer of the realm, by reason of 
*f tenure, but that all .were considered as ^ititled to that 
dignity as a personal right, either by express grant of 
the crown, or by usage, creating a prescriptive ri^t in 
^ its nature, ^er«09a/ and not territorial." 

^' The assertion of those who adtised Edward the First 
f^ in point of law, on the qnesden submitted to him with 
*f respect to the succession of the crown of Scotland, im« 

porting that the diffmUes of earl and baron were not 

partible inheritanceSy could only be apj^eaUe to ap«r- 
^* sonal right J and various other proceedings in that reign 

were inconsistent with the existence of a right to the 
*' dignity of a peerage by tenure" 

The committee conceive that they have fiilly shown, 
*f That many dignities supposed to have been long extinct, 
'* ought, according to modem rules, to be deemed to have 
*' descended to sole female heirs ; that others ought to be 
'^considered as having descen d e d to coheirs, and still rest- 






<^ ing im abayimoe, capable at an j dittanoe of time, of 
^ being called oat of abejanoe hj the power of the crown, 
^ though they have long beem considered as utterly ex- 
^ tinot and gone, and tlie crown has, on the sappositioa 
'' of the eztinctien of such dignities, granted new dig- 
'' nities by the same name to others, which must be deemed 
'' to have been in derogation of the rule asserted in Sir 
^* Richard Vemey's case, except as the name of dignity, 
'^ may be considered as not corutitutmg the digniiy, two 
" dignUiei ci the tame degree ' and of the eame name 
'^ might exist at the fame time, with different righU €f 
^' {Nrecedence." 

** The name of earl was expressive of a degree of dtg^ 
^* nity, under the Saxon government, and was afterwards 
** considered as equivalent to the Norman word coumij 
rendered in Latin by the word come$^ but the word 
baron is supposed to have been introduced by the Nor- 
mans, and when used as a name of dignity as equivalent 
to the Saxon word thane. But the word baronj as in- 
^' deed the Saxon word thane, seems to have been used in 
'' difierent senses. In its most extended sense it applied 
^ to all men as distinguished ftom. women, all who held 
'^ freehold lands of a seignory, were called barons of that 
" eeignory^ thus the freehold tenants of a manor were 
'' deemed the barons of the manor. Every person hold- 
ing by freehold tenure immediately of the king, as of 
his crown, was deemed in some sense the hinges baron. 
But though thus extensively applied, in its more confined 
sense it was a name of dignity, and often included per- 
sons having the dignity of earl. King John, in his 
'^ eharter to the church, in his fourteenth year, styled the 
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''earb of Salisbury^ Boulogne^ Warren, And Femurs, 
** hi quaiuor barones nostru"* 

" Bracton, who wrote in the reign of Henry the Thixilj. 
" comprehends all the laity of England, under the de- 
** seription of earls^ baram^ vavoiors^ kmghtSj Jirtemen, 
^'and slaoci. He describes earls created by kii^,, 
ardinantes eos in magno honore et potesiaie et nomine 
quando acdngunt eo$ gladOs^ words which import crea-« 
tion by the king, and the act of girding with the sword, 
as the act of giving power and rank, appear to have 
*' been long used as a ceremony on the creation of an earL 
" It is observable, that Bracton, in stating the effact of 
^' that act of the king, includes their namcj or tUle of 
" dignity, as proceeding from thai ad. Of barons, 
^ Bracton says, ' sunt et a&i, poientei iub rege^ qui cU~ 
** cuntur bearones^ but he uses no expression importing 
'' tiie origin of their, dignities; and though he attributes 
'^ to them power under the king, he does not attribute to 
^ them a name of dignity ^ derived from any ceremony, as 
^ he does with respect to the earls, 

^ Of vavasors/' he says, '' sunt et dlU qui dicuntur ta^ 
" vasores viri magna? dignitatis." 

'* Of knights,** he says, '' sunt et sub rege miktes ad 
** miUtiam exercendam elecH ut cum rege et supradictis 

* There seems little ground for doubtlDg thai all those who were 
deemed the kiDg^s barons. Hi the sense in which the firar earis abore 
named were so styled, were persons holdbf lands immediately of the 
king, at of Ms erovn, and that their appellation of baron wis in some 
sense a ftame </ dignify etmnicied tgUh tk$ temvs of Umd, 
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'' militent et defendant patriam et popubtm del" He 
speaks^ therefore, of knighthood as a mere dignity^ ooii« 
nected with the military character of those on whom it 
was bestowed. 

'' He then adds^ ^ sunt etiam sub rege liberi homines e€ 
'^ servi ^us potestati sutjectL* 
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'' A vavasor has been considered as a person holding 
land by subinfeudation^ and the laws of Henry the 
First has been used^ as authority, for the assertion. 
'' According to those laws, if a question of boundary arose 
" between the kingi*s barons, (which word baron here ex« 
tends to all the king's tenants in chief) the questioB 
was to be decided in the king's court ; but if the dispute 
was between the vavasors of two lordsj it was to be de- 
'' cided in the county court; hence Selden concludes, that 
the appellation of vavasor, was properly applicable to a 
tenant by subinfeudation^ and was feudal only, not 
honorary. But it can scarcely be supposed that Brac- 
ton used the word as applicable only to tenants by sub^ 
^' infeudation, as he afterwards uses the words, 'magnates 
'• sive vavasoreSy'* and calls them 'viri magncB dignitatis^ 
'' and ranks them next to barons, and before knights. 
'^ In another part of the same treatise, he says, that a 
** husband cannot endow a wife of a manor, ' si sit caput 
" baroniity if he has other manors which are not ' capita 

* Geffery de GeDeviUe, ttylet the bttrons of hit palatine lordship 
of Mea(h« tnagnatea met MitUcBy which is perhaps aa unusual appli- 
cation of the word magnatet^ but still it shows Selden*s interpretation 
of the word to have been correct, for these magnates were tenants bf 
•abiofendation, and yet were styled barons. 
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'* baronies f* and adds^ ^ quod tUciiur de baroniOj non est 
'* observandum in vavasoria vel aliis minoribus fiodii 
quam baronia^ quia caput non habeni 9icut baroniOy et 
quod dicitur de baronia ei banme iervari debet in comi-^ 
taiu ei comUeJ From this passage it rather seems that 
he did not include in the word baro, evetj tenant in 
^* chief of the croHm, but only such as held a barony, and 
*' that he considered all other freehold tenures, whether 
'' immediately of the crown, or by sub-infeudation, as va« 
*' vasories or other minor fees." 

'' It seems, therefore, that Bracton meant by the word 
vavasores, persons of a certain degree of dignity, not 
equal to that of buron, but superior to others, the supe- 
riority being not properly personal, but arising out of 
'' the extent or value of their lands, however held." 

It is probable that the word vava$or may have also 
meant what we call a lord of a manor held by sub-infeu- 
dation, having courts leet and barons, but not cognizance 
of higher criminal pleas, as infangthef, out&ngthef, &c 
&c. or criminal jurisdiction, or, as Bracton has it, *' potent 
" tes sub rege." 

''Bracton was written before the house of commons 
" existed, and before tenants in chief of the crown, were 
''disabled from alienation, without licence from the 
" crown." 
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From the book called Xba Diahgue of the Exchequer, 
it appears that earls were created by the king, either 
hereditary or personally at his pleasure.'' 



IM XOINiBII VBBRS. 

Littleton (who lived in the reign of Henrjr IV.) in his 
treatise on tenures, does not mention isnure fl^f bmwi^, 
•Ithongfa he speaks of tenure by knigkfi i^rvke, and by 
grand seijeantry. If imure bjf bwnm^ had, what he 
wrote, been oonsidered as a tenure, giving those who then 
held by such tenure the powers and rank of a peer of die 
realm, it can scarcely be imagined, he would have omitted 
to notice a tenure, to which so much impOTtance must have 
been attributed, when the crown granted that dignity as 
a matter of high grace and favour. He says^ Imairf by 
homage^ fealty, and escuage, is tenure by knight $ sendee. 
Tenure by grand eerjeantry by some special service done 
to the king, but he does not mention the service of attend^ 
ing the king m his coimciij or in a comnum caandl ef ike 
reaknj as a service of grand serjeaiUryy or as any service 
due in respeci of the tenui^e of land. 

The ancient commentary on the law of England, called 
'* Fteta," speaks of tenure by grand seijeantry, in similar 
language with Littleton. In speaking '' de f^odo militarij 
vet magna seiyeantiWy" says, ^'qua siki iequ^Uens/* 
attributing no superior dignity to grand seijeantry. 

It may also be observed, that notwithstanding the pro- 
viso in the act, taking away the court of wards and liveries 
and tenures, in oapite, by knight's service, (13 Gar.II.e.94) 
" That tiiat act should not infringe or hurt any title of 
honour, feudal or other^ by which any person had, or 
might have right to sit in the lords house of parliament, 
and the privilege belonging to them as peers," was 
ftwned by those who, a very short time after, advised the 
crown in the decision of the case of Fitswalter, were of 
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opiiil<» that^ '' baronies by tenure were not then in beingy 
** and did not then give a right to a writ of iummont to 
^^ parUameni/' 

The appellation of barony in the charters of John, and 
Henry the Thirds was applied to certain lands, held im« 
mediately of the crown^ in the possession of the earisy as 
wdl as those in the possession of baronsy and the relief 
paid by the former, was for his barony of an earl, although 
be paid a higher sum than was paid by a baron. 

The statement in the report of the Lords Committees of 
the 12th of June, 1819, seems to shew — " That it was 
highly probable, that all tenants in chief of the crown^ 
as of the crowny by military tenure, whether dis* 
tingtdshed by names of dignity or noty <^ whether 
holding by barony or not, were in the reign of John, 
equally entitled to be summoned for the particular 
purposes mentioned in that charter," viz. *^for assesS'- 
ing extraordinary aids to the crowny and for scutage,** 
'* It seems to follow, that the constitution of the legislative 
** assembly of the realm, for other purposes, was not con- 
'' sidered as an object of equal moment ; and it is not im- 
'' probable, judging fitmi many documents, that legislative 
" authority was generally assumed by the crown, with the 
" advice of a council of a more limited description, in cases 
** not tending to impose charges on the subject," 



€€ 
U 
t€ 
CC 
€€ 
€t 






It was not till the time that the lords spiritual and 
temporal, and the representatives of counties, cities^ 
and boroughs, formed two distinct houses of parliament, 
that any document has been found describing persons as 
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'' PEEB9 or uoRDs of parliament. At that time the 
'^ greater numher of the tenants in chief of the crown, 
" were so far from claiming writs of summons as peen^ 
'' that many of them served as representatives in the 
*' commons. 

" It is also clear, that the very ancient peerages of Rot» 

Clifford, Despenoer, and Fitkwalter, most now be ooa- 

sidered as dignities merely personal, derived from writs 

/ ** of summons to parliament, and from such writs onijfj 

whatever may have been the origin of the titles of the 
persons who first sat in parliament under those writs; 
'' and all claims of those dignities in future, must be 
j "founded on a prescription merely personal, derived from 

" the first writ appearing on record, to have been issued 
" to the ancestor of the claimant, whose heir, according 
I " to that record, the claimant must be. 

^ " This is most clearly illustrated by the decision on the 

I " peerage of Fitzwalter, in which case the king in ooon- 

" dl was advised. 

" That whatever pretence there might be for presuming 
" that there were originally baronies by tenure^ yet thai 
" baronies by tenure had been discontinued for many 
" years, and were then not in being, and so not fit to be 
" revived, or to admit any pretence of right of sucoes- 
" sion thereupon; and that the pretence oi a barony by 
" tenure wasy therefore^ not to be insisted on.' 



"• 



• la thii dictmn it ii evideiit, that the jadget andentood 
and pamif to BMsnthe tome tkimg^hnX had they coniiderad tbo 



MODSmK PKBBft. 19& 



The claiiiumt wis heir of Bobert FiUw«hcr, gentnl 
of the buoiiSy who compelled Idb^ John to sigii his great 
charter^ and nndoabtedly one of the banmet majcrgBj 
within the meaning of that diarter. But the Haimant 
oonld show no writ of summons to parliament, of any of 
his snoestors, before the reign q/' Edward ike Firtij and 
he took his seat^ and was placed as ike jmnior banm of 
that reign, saving his right. He was, therefore, ranked 
as a baron by writ. 

The dignities of Ros and Despenoer, are now held 
under the writs issued, 49 Henry IIL which have been, 
and are considered to have given personal and hereditary 
dignities, or were evidence that those persons were en* 
titled to such dignities, which fieict may warrant a con" 
cbuion, that the 49th of Henry III. barons no longer sat 
in parliament as barons by tenure^ but were summoned 
aoo(»ding to the discretionary power of the crown, or those 
by whom that power were then held, and all other tenants 
of the crown, whether holding by barony or not, were 
considered as represented by the knights who were elected 
by the several counties. 
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The right of the crown to require personal aid and 
counselj was a burden which extended to all subjects 
indiscriminately, except that the clergy claimed an 
exemption from those burdens incident to their sacred 
" character." But the clergy who held lands by military 
tenure, or by barony, were bound to perform the same 

tms meaniDg of the fonner word, they would have laid that peer- 
afet.by tenare never exiited^ rather than that baronies by tenure 
kmd bew discontimted. 

o 2 
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ae rf i eet which laymen holdii^ the saane kiida would 
have been bound to perform. Some who held by to* 
ronj/y claimed to be exempted from the duty of attend- 
ing the king's parliament by cuiiom, alleging that their 
predeoessoTS had never performed that dtdyy and that, 
therefore^ they had a prescriptire right to be relieived 
from it. 






The right of the crown to the personal aid and ooiui- 
sel of all its subjecUy still remains^ as it must alwaya 
^ have been, in the discretion of the crown to require it 
'' or not, unless, as is the case of the peers, an indiTidual 
" had received, by himself or his ancestors, a right to re* 
** quire the crown to receive his aid and counseL This 
" right also belongs to the archbishops and bishops, in 
** right of their temporal possessions, of which they must 
'' receive investiture before their right accmes. The 
'^ archbishops and bishops, may still be deemed lords qf 
*^ pcurUament by tenure }* but they are not esteemed /i«ert 
of the realm J which is novo considered as a dignity en- 
nobling the blood of the holder, and an indelible cha- 
racter in the person to whom it belongs, unless lost by 
forfeiture, or taken away by act of the legislature." 
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* It would, perhaps, be more correct to tay,tbat on theeatablith- 
Dtnt of legislative parliaments, it was considered expedient, that 
the church should be represented, and, therefore, the archbishop* 
and bishops were summoued thereto, than that they were lords of 
parliament by tenure; many, if not all of them, held by barony, and, 
therefore, were bound to attend the king's ancient council, or aula 
regU^ and were, therefore, persons of high distinction and influence. 
They had baronial jurisdiction in their liberties, and were con-* 
sidered barons, but scarcely lords of parliament by tenure. — See 
postt pp. S05-6. 
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*' By the charters of the Conqueror^ Henry I. Stephen, 
'* Henry II. and John^ the tenants of the croim by mili- 
tary service, were exempted from any charge bejfondthe 
striated services of (heir tenures^ without their consent. 
Ifj therefore, the king required from them an extraor^ 
" Unary aid or service, their consent was necessary to le- 
^' galise the assessment, and for the purpose of obtaining 
** such consent, a general assembly of such tenants must 
** kvoe been necessary" 

" The committee have discovered no ground for sup- 
'' posing that the dignity of a peer of the realm, as now 
" understood, was ever considered as belonging to all the 
'* persons who held in chief of the king, as of his crown 
" by military service. And they have found no trace of 
" the application of that tenure to all' such tenants, or to 
*' any person previous to the time when the legislative as- 
'^ semblies of the country were composed qf two dutind 
'' bodiesy having separate and distinct characters, ri^ts, 
'* and privileges. The dignity of peerage, therefore, at 
*' now understood, seems to have a character distinct from 
** any thing, which existed before the appearance of all 
'' the commons of England in parliament, by elected re- 
** presentatives ; and what may have warranted a demand 
'* ^ a special writ of summons to an assembly of all the 
^' military tenants of the crown, convened for the purpose 
'^ of imposing the burthens specified in the charter of 
'' king John, may not be considered as necessarily war- 
** ranting a demand of a writ of summcms to the general 
'' legislative assemblies of the realm, as those assemblies 
" are now constituted, when the effect of the writ would 
<' be <p place the person so summoned in a distinci house 
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** of parliament^ amongst a distinct order of men, and to 
" make hiin a member of a distinct estate of the realm, 
^* haying peculiar personal character^ rights, and privileges, 
*' and constituting him a peer of the realm and a lord qf 
"parUameni. This seems to have been the view which 
the privy council of Charles the Second, had of the 
subject, when they declared, Uhai whateoer pretence 
there might he forpresummg thai there were originaUjg 
baronies by tenure^ such baronies had been discontinued 
for ages J and were then not in being;'* meaning evi- 
dently to refer to the dignity of a baron at then ef^oyed 
" by peers of the realm^ which was the dignity then 
'' claimed." 

** The charters of John, Henry III. and Edward the 
** First> demonstrate, that the constitution underwent a 
** great change between the accession of Henry the Third, 
** and the end of the reign of Edward the First. For the 
** charter of the latter, though professedly copied from that 
of 9 Henry III. differs in language and import, from 
all the charters of Henry, omitting, however, as the 
'' charters of Henry had before done, the special clause 
in the charter of John, for the convention of a greai 
council for assessing aid and scutage. When the char- 
'* ter of Edward the First was obtained, that clause would 
'' have been inconsistent with the constitution of the legiS" 
" lative assemblies of the realm then clearly established^ 
" and its insertion would have been rejected as a grose' 
" attempt to violate the established constitution of the go^ 
'' vemment of the realm, 

" From documents after stated, {in the Report) it ap* 
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pears that duUncHon was made between landM comti^ 
iuUng a barony^ and lands holden per haroniamy and 
that a barony might owe the senrioe of only two knights 
fees" From the langoage of the charter of John^ it 
may be conjectured^ that those who held baronies^ and 
perhaps those who held by barony, though they have not 
entire baronies^ were intended to be distinguished in that 
charter by the appellation of " mqjores barones/' and 
from this it may be implied that the other immediate te- 
nants of the crown by military sendee^ might also be 
deemed barons^ though '' barones mmores" But if those 
who held baronies^ or by barony^ were alone suitors to the 
king's great court^ it is evident from the charter of John, 
that the king*s great court had no power, as such^ to 
grant extraordinary aids to the crown ; that charter re- 
quiring other tenants in chief to be siimmoned for that 
purpose^ to form the '' commune eondUum" by which such 
aid might be granted. 

'^ Whatever the distinctions may have originally been 
'^ between lands holden as a barony, or by barony, and 
*' lands holden immediately of the crown by knight's ser- 
vice simply, those distinctions seem to have been, in 
some degree, unfounded or misunderstood in the reigns 
of Edward the First and his immediate successors, and 
were then, apparently, little considered, except for the 
purpose of assessing relief on succession to baronies and 
'' parts of baronies, and for the purpose of settling fines, 
^* by way of amerciament, on persons holding by barony. 
" This fact seems to afford a strong ground for presuming 
^' that holding by barony^ did not in the reigp of Edward 
** theFirst, entitle the person holding by such tenurey to 
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'^ demand as a right, a writ of summoiis io purUammU as 
^* a banm ; and that all the persons summoned in the reigii 
*' of Edward I. were summoned b^ faoour of the crownj 
^' or in consequence of a prescripUvepenonal right gained 
^' by usage" 



" Majores barones in the charter of John> meant merely 
^' the most cmuiderable oj the baron*." 



" Some of the lairds called baromee were held a$ of am 
'' escheai." 

The earliest record of summons to parliament, 40 Henry 
III. only eighteen laymen were summoned. Their history 
is traced in the report; but it is not necessary here to re« 
peat it. 

" From this statement^ it seems highly probable, that 
" no great regard was paid to tenure, in the selection of the 
** persons to uhom tcrits of summons were then issued," 
The descendants of some were never summoned to pariia- 
ment, or not till after an interval of many years, and the 
only dignities now enjoyed under these writs of summons, 
are enjoyed as personal dignities^ by the descendants of 
]Je Despencer and Ros* 

The proceedings which produced the restoration of the 
dignity of Le Despencer. in the first year of James the 
First, demonstrate, that there was little adherence to 
princqfk in those proceedings, of which the result seems 
to YuLve been a sort of compromise between the contending 
parties. When the lords proposed to leave to the king 



the choice to which of thote partioB the dignity of Ber- 
gavenny should be giyeo, they must have considered boih 
(Mgnitiei penonaly and when they put it to the vote to 
whi^ the title of Bergavenny should l;»e given^ they must 
have considered that dignity personal, for odierwipej it 
could not belong to lady Mary Fane^ who had not the Ur- 
ritory of Bergaoenny^ which was enjoyed^ under an <»)r> 
tail^by her opponent.* When they proceeded to determine 
the precedency of the ttyo dignitie(»y and decided in/oiMNir 
^ Le Despencery they muyt have also considered Indk 
dignities as personal, for if the territory ef Bergaoen^y^ 
gave the dignity of baron to its possessor^ it was un« 
doubtedly a dignity more ancient than the 49th of Henry 
JII. at which time the personal dignity of Le Despenoer 
is supposed to have originatedj according to the terms of 
the instrument by which the king granted that dignity, 
by way of restoration to lady Mary Fane. 

'^ The whole proceedings in these cases must have been 
^' founded rather on oonveniency than principle." 

" But the proceedings in the several cases of Ros, Le 
^' Despencer^ and Bergavenny^ show, that in the reign of 
'* James the First, either party, or yiterest, or the favour 
'^ of the crown, prevented the decision of the rights then 
^' in question, on consistent principles." 

*' In the reign of £dward the First, and his successors^ 
^' many persons, whose lands have been described in dif<- 
" f<prent documents as baronies j or held by bqronyj were 
" not summoned to pariiament^ as f ar a§ appears £:om any 
^' docum^ts now existing ; and many were summoatdy 



SM MOOSBN P8SB8. 



€€ 



whoj as £ar as the committee have disooTeredj had noi 
any barony y or pari of a barony. ^^ 



The committee seem to consider from the words in the 
black and red books of the Exchequer^ and of Testa de 
Nevill, that the words honour^ barony ^ and Jte^ or feoda^ 
were synonymous terms, Hastings is sometimes called an 
honour^ sometimes a barony ^ and in Domesday it is de- 
scribed by the word casteUaria. Alberic de Vere^ describes 
his property as *' Baronia Comitis Alberid" though he 
was certainly earl of Oxfordshire by the charter of Henry 
the Second. Simon de St. IAe, makes his return as 
*' Comes Simon" although he was earl of Northampton. 
Hugh Bigod^ earl of Norfolk^ styles himself ** Comes 
Hugh BigotL" The earl of Clare makes his return merely 
in the words '* Carta de Honore Clar," 

Baronies were not held by a certain number of knight's 
fees^ many baronies were held by one knight's fee. It is 
^' evident from what is said in Testa de Nevil^ re- 
specting the baronies of Northumberland^ that lands 
may be holden as a barony ^ by a service which was not 
the service of a knight's fee^ or of any portion of a 
knight's fee^ though the service may have been con- 
sidered as a military service. It is also evident^ that 
many lands in that county were holden as baronies^ 
which did only the service of one knight's fee^ and that 
*' lands were holden ' m baronia,' by the thirds the sixthy 
and even the twelfth part of a knighfs fee. What was 
the meaning of thus holding f in baronia,' the committee 
*' are unable to state^ unless it meant that the tenure was 
m chief of the king by military service^ and if such was 
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<' the meanings these entries may serve to interpret the 
'^ charter of John^ and to import^ that aU persons who held 
" in chief of the king by military service^ were deemed to 
^ hold ' in haronia,' and the return of Godfrey Baiard, 
** in the black book of the Exchequer^ tends to con- 
" firm this supposition^ though a barony seems to have 
'* been generally understood to have been a property, 
'' having a ^ caput or ^ heady' to which feudatories owed 
*' service," 

" Edward I. did not summon to parliament^ all who 
^' held baronies in Northumberland^ but used a discre^ 
'* tionary power, but generally summoned the princ^al 
" barons of the county." 

"' After partition made^ it has been said^ that the coheir, 
" being a male, to whom the ' caput baronue, was awarded 
*' on partition, was entitled to be summoned in respect of 
" the whole barony, by reason of the possession of the 
'^ ^ caput baronuffy' but it is evident, that males having the 
" caput baronuTy were frequently not summoned." 

'' The irregularities in issuing writs of summons to par- 
*' liament, can scarcely be accounted for, except by the 
" supposition, that after the reign of Henry the Third, 
'' tenure by barony was disregarded in the issue of these 
'' writs. Persons summoned to one, or more than one par-* 
liament, were frequently not summoned to the succeeding 
parliament, and the descendants of persons who had 
been summoned to parliament, were never summoned^ 
or not till after a long interval of time. It is evident, 
that the crown, rightfully or wrongfully exercised a diS' 



€€ 
€t 
€( 
(€ 
t€ 



904 MODBBN PMB8. 

" ereiionmty power, in smnmoiiing some penoos to parlim- 
" ment who held lands by baron j, and omitting others 
'' daring, and after^ the reign of EkLward the Firsts and 
** of omittii^ to summons some persons to parliament^ 
** whose ancestors had been summoned to prior parliaments 
*' in the reigns of Edwards L II. and III. and also as- 
** sumedf and their successors have retained the power of 
summoning to parliament persons who did not hold any 
barony^ head of a barony^ or even part of a barony. 
Thus /^ri^iti ufere created by writ, even the ancient 
*^ baronies of Le Despencer, Ros, and others^ being now 
** considered as created by writ, whether the ancestors of 
those now enjoying the dignities were originally sum- 
moned by reason of tenure or not, being a question 
wholly disregarded^ 
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" A right to be summoned to parliament by reason of 
" tenure, of any land denominated at any time a barony, 
" does not appear by any document which the committee 
" have discovered, to have been asserted in the reign of 
*' Edzoard the First, or any of his successors, till the claim 
'^ made by Edward Nevill, to be summoned to parliament 
*' by writ, in respect of his possession of the barony of 
" Bergavenny, in the reign of king James the First." 
The claim to the earldom of Arundel^ by prescription as 
i$nmemorially annexed to the castle and honour of Arundel, 
and the patent granted to lord Lisle, on a claim similar to 
that of Arundel^ were both founded on groundless assertions 
and premises. And in the reign of Henry the Sixths 
many persons were possessed of lands denominated baro« 
niesj without any. claims on their parts to be summon^ 
to parliament as barons. 
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*^ It is evident^ tlmt in the r^gn of Richard the Second, 
'' the feudal sjstem^ so far as it had been established by 
" the Norman conqnest^ had lost mach of its foorce by thd 
*' result of various circumstances^ and the grant by paieni 
" of the dignity of a b€nvti, to rank with, and hare the 
'' privil^es of a peer of the realm, as a baron, without 
^ creating at the same time a tenure by banmy, was wholly 
^* inconsistent with the idea that the peers of the realm then 
** formed a baronage , composed of persons holding by ha* 
" ronial tenure, and having a right of summons to parlim* 
" ment, in consequence of such tenure. The baron, m 
" created by patent, and the heirs male of his body, weres^ 
'' by the terms of the patent, to have a// the privileges of 
" other barons, which, if the other barons were barons by 
'* tenure, and he, fAid the heirs male of his body, were 
'' only barons by patent, could not be." 



*' Among the various complaints made in parliament at 
'' different times, of breaches of the great charter, or of 
" grievances of any description, it never was a subject of 
** complaint, after the reign of Henry the Third, that 
** persons holding baronies were not summoned to parlia4 
** ment, or that persons not holding baronies were so sum* 
" moned ; although if persons holding by barony, and such 
" persons only, were entitled to be so summoned, the 
'' n^lect to summon any so holding, and the summoning 
'' of persons not holding by biurony, and the creation of 
'' barons by patent without r^ard to tenure, were all 
*' grievances affecting those who held by barony,** 

It has been suggested in a note, page 196, to be scarcely 
correct to style bishops lords of parliament by tenure. 



206 MODBBN PBXR8. 

William the Conqueror^ changed the tenure of 
from frank almoigne to tenure by barony^ and estaUiahed 
for them a secular honour — a succesnve baronage. He 
made all baronies feudal^ as well those held by the clergy 
as laity^ and they were bound, with the other barons, to 
suit and service in the curia regii. When legislative 
parliaments were established^ all the bishops were sum- 
moned as successive lords of parliament under the new 
conslUutionj as were such of the abbots and priors, as hdd 
by barony, and had been summoned as suitors to the aula 
regis. For the principal men of the realm, as well lay- 
men as ecclesiastics, were summoned to become part o£ 
and support the king's government. 

The Conqueror changed the kingdom into one great 
manor, and kept his court, called the aula, or curia regia^ 
in the nature of a sovereign court baron, at Easter, Whit- 
suntide, and Christmas, at which time all his tenants, the 
whole body of freeholders of England, attended of course ; 
and on a general summons, at any other time appointed by 
the king, they were also bound to attend. In these the 
rights of the suitors, the king's tenants, were adjudged, in 
the same manner as private lords had judgment in their 
several manors, as they have to this day. If right was not 
done in the baronial courts, the cause was removeable to 
the curia regiSy as to the court of the lord paramount. 
The bishops holding " sicut baronias" were suitors in the 
king's courts, the only difference between them and the 
barons was, they obtained by succession^ the lay barons by 
inheritance. In the alteration in the constitution, and the 
establishment of the three estates, they became the first 
estate, and are lords of parliament in right of their office 
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of bishopj and although they are called lords tpkilual, yet 
their office of lord of parliament is secular and temporal ; 
they are called to represent the clergy in their temporal 
mieresiSy but are not fully invested with their dignity 
until they have received their temporalities^ and cannot 
take, their seats until after that ceremony. Bishops are^ 
therefore, lords of parliament by succession and compact, 
not by tenure. 

It is worthy of remark^ that but two persons appear on 
the rolls of summons to the parliaments of England^ by the 
title of baron — the baron of Stafford^ and the baron of 
Chray stocky all others are styled domini, milites, or chivalers. 
This, in itself, supplies the inference that the title of 6a- 
ron, in those days, did not mean a lord qf parliament, but 
was given to those two lords for some extraneous quality. 
They were barons in the feudal sense, that is, lords of 
the honours, or liberties, of those places.^ 

In Ireland, it may be asserted, the bearing in ancient 
times, the name or title of baron^ is rather against than 
in favour of the bearer being a peer of parliament : no in- 
stance occurs, in the Irish records, where the possessors 
of a certain property have been for ages uniformly termed 
barons, that they were not barons of a palatine liberty. 
Those individuals who were summoned to parliament by 
the title, were invariably of this description, always hold- 
ing their manors or baronies of the lord paramount of the 
liberty, not of the king, not a single exception occurring. 
Those whose lands were not in palatine districts, and held 
directly ofthe king, are invariably called domini, as are all 
the lords paramount of palatines, with whom the king's 
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barons only differed in tlie extent of their jurisdiotion. It 
may be considered as a role, that in Ireland when the re« 
cords name a man baron of any place^ that it is part and 
parcel of a palatine liberty. 

The lords paramount of liberties^ had power to enfeoff 
their immediate tenants' lands with certain inferior juris- 
diction^ or cognizance of pleas^ such as toe and tae^ thai 
and them^ infangthefy &c which constituted them barons^ 
or 9ectaiorety in the court of the lord paramount^ and was 
in factj the nominating principle. 

In some instances^ when the crown granted a liberty, 
with a reservation of a reversion, in case of failure of 
heirs of the body of the grantee^ it was provided, that the 
enfieoffments made by that grantee, should in case of that 
event, pay the same suit and services to the crown ; and in 
one case, where the crown had granted the lands of Tho- 
mond to Thomas de Clare, a new patent issued, enabling 
him to make feoffments, as well to knighU as others, and 
their heirs, '' per rationabUia servitia inde facienda. Ha 
** quod feoffatwn iUorum homagia ei servitia de tenentidus 
" iiiis, simul cum residua parte terra TotAtnonia, in tnanu 
" predicti Thoma nutnentes,adnos et heredes nostros rever^ 
" tantur, si contingat ipsum Thomam decederi absque here- 
*' de de corpore sua legitime proereato, Et nos pro nobis et 
** heredibiis nostris feoffamenta ilia rataetfirma habebimus 
" inperpetuum in forma predicta,** 



Here the crown provided, that the tenure created by 
the subject, should not be disturbed on the contingency of 
the escheat of the lordship to the crown. 
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AULA RBOIS. 

In the sovereign court baron, or aula regity established 
by the Conqueror^ the suitors swore fealty^ and renewed 
and omfirmed their obligations to the crown, and the king 
became assured of their allegiance by their personal at- 
tendance and his intercourse with them at the royal 
entertainments which^ as a matter of state policy^ took 
place on these occasions. There also were recognised their 
ewn services and the rights of the king their lord. In 
this curia regis^ M the king's tenants iJt chief were 
obliged to obey the king's writs of fiummoins^ writs of 
con in Bw u an> and his appointments in the ordinary ad- 
ministration of justice^ in which also the capiiaUs justi" 
darim presided. But it must not be understood^ that aU 
Ibe tenants of the crown were summoned on any oc- 
casions to this courts or for every cause; though all mighi 
attend only such a number were summoned as were suf- 
ficient to make a fuH oami. The impossibility of so 
great a number forming either a court of justice^ or a le- 
gislative assembly^ seems to be an appalling difficulty^ and 

•o 
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liBB induced extnuNrdinary condosions on the subject; the 
aula regii was certainly a national court of justice on 
which^ though liable to attend^ the tenants were not over 
anxious to force their services^ and, therefore, but few 
beyond the necessary number of those who were sum- 
moned, attended : like the freeholders of the present day, 
they were not anxious to take on themselves the burthen, 
except when pecub'ar circumstances gave an interest to the 
matter in consideration before the court. Besides, the 
disinclination, indifference, and neglect, which must 
necessarily be presumed in the great majority of such 
a body, to the troublesome and onerous business of juris- 
diction and judgment of disputed rights, is sufficiently 
obvious. 

In the famous case of Odo, bishop of Bayeuz, and 
archbishop Lanfranc, at Pinenden ;* it is said that Lan- 
franc recovered, '^Judicio baronum qui placita tenuerunty 
ex communi omnium a$tipulatione et judido." 

In the curia regis also, the barons were tried, all plea* 
of the crown heard, and whatever is now the business of 
the Courts of Common Pleas, Exchequer, and King's 
Bench, were dispatched. Fines were levied, as appeaa 
by the record quoted by Spelman in his glossary, under 
Finis, " Coram domino rege et Johanne filio ejus, &c 
baronibus et fidelibus domini r^;^ qui tunc ibi presentes 
erant." 

In this court, men eminently skilled in the law were 

* Seepage 14. 
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appointed to hear such causes as were sent down to them ; 
these were merely officers of the curia regis^ and not such 
justices as now form the Court of Common Pleas> to whom 
all Common Pleas are appropriated for their judgment. 
Writs^ before the charter of John^ were returnable, "coram 
me vel Justitiario meo,*** but after that charter, " coram 
Jutiiciariu meii apud 1Vesimonafterium.*'f By Magna 
Charta, c. 11, it was provided, " communia placUa non 
$equantur curiam nosiramj sed teneaniur in oHquo certo 
ioco,** and writs were made returnable there, and all 
common pleas taken out of the jurisdiction of the curia 
regiij and the administration of justice between parties 
committed to men of skill, who were answerable for their 
judgment, which might be appealed from. 

The office of juiiidarhu AngUa was of the first dig- 
nity ; besides presiding in the high court of the barons, he 
had the power of superseding all other officers, and ex- 
ecuting their offices at his pleasure. He was next to the 
king in rank — "justidarius Angka e$t secundus a rege^X 
JutUciariut AngUcs secunda persona regnL^ 

Hoveden says, that when king Richard suspended 
William de Longchamp, chief justiciary, from his office 
by. letters from Palestine, he authorised four of the prin- 
cipal of his barons to execute the office in these word»^ 
^prcedpimus vobit utj secundum dtsposiUonem vestram^ 
tarn de escheatiSy quqm de omnibus aim agendis regm, du^ 
ponatisJ* 

* GUnviUe, lib. I , cap. 36. f Brmctoa, lib. 8, cap. 38. 

X Job, Saresbar. S I^bar DanaliiiaBNfl* 

•o2 
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'^ Per jMsiidarium AngUas omnia regni negoHa iermi^ 
nabuniw."* 

The jnHTciaiy called all aocomptants, sheriffiij aad Iwi- 
liffs to acoount.t 



Mathew Paris aayn, the justiciary was bound by his 
office to preserve and maintain the writs of inTestitures^ 
and all other priyileges^ dignities^ and customs of the 
king and his crown^ and that ^'juiUciariut AngUte mbm^ 
traboi iam de rebus percepHs quam exceptis** And alao^ 
had the command of the king's fleets and the whole nary^ 
and all his other affairs. % 

Hubert Walter^ archbishop of Canterbury^ and justi- 
ciary^ levied an army^ and led it against the Welsh in the 
reign of Richard I. and took offenders out of sanctuarj 
and did justice on them. 

^^ Hugo Bigoiy totM9 AngUcc capitaUi jusUdanus c^qtU 
AngUam eircuhre a comUatu ad comUatum, a libertaie mM 
libertafemy omnibus pro mentis impensurus jusiiciam/*^ 

The justiciary might direct a prcBcipe to tihe king him- 
self^ requiring him to answer the suit or complaint of a 
demandant. By all this^ it appears, that the juatioiary 
might exercise at his pleasure the offices of constable^ 
marshal^ treasurer, admiral^ and chief judge. Thus it ap» 
pears, the office of justiciary had annexed to it a power 

« JervmleiMii. f Radulphas de Dio€to, 

X Chronica RofTensis. ^ ^Idsn. 
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«q«al to tlie juriadictioa of tlie mUa re§k^ <Mrer which he 
prauded 

Spelmaii sajt— -'' I>e capitoli Anglui jmslitiana. Qualii 
eliBi et quantiu fiiit. Quot aelna magiairttiis, el qoam 
ttlliB poteeUiein» otniiiebal* 

kUi» AmgUm jmiUia, sea jusiUmnus, Quantus hie elim 
&H» naqaequaque non liquet DigniUte omnee r^gni 
pvoceresj potesUte, omnee superabet magistratas. De 
dignitate, sic niger liber fiscalia ca. 4 la acaccario residei 
imd ei pr^tiidei pfimui m re^noy capUaka sdHceijuiiiiitk. 
De potestate, rald^ (inter alia) clarel» quod qoatuor sum- 
morum judicum hodiemonun muneribus aolua aliquando 
f nngeretur. Scilicet, capikUm jmUiikirm bamci regUy id 
est> placitorum coronm, aeu oriininali«m : capiiaUi juiiu 
Uaru band commumiy id eat, pladtonun ciyilium : eapi' 
lofif baronii scaccaruj hoc est coriai ad sacrum patrinn^ 
nium, et fiacum pertinentia et wmguiri pkrunque war» 
dorum, hoc est, pupillorum et orphanorum. Quippe licet 
amplissimas hie magistratas aspiaa in bellis yemaretur, 
semper (ut opus se habuit) ia arduia r^gai negotiis : &ro 
tamen et rebus judicandia noa ezimebatur. Prooeres eaim 
et barones regni, h jure dignitatis ; alii plurimi h tenurae 
ratione : complurimi etians h regum privilegio (at copies^ 
ladicaat diplomata) ia placitum noa vocarentur de te^ 
aementis suis (sicut aec barones, aliis ntique de causis) 
nki coram r^ga vel capUaU tifUi jutiHiario. Pla» 
Gtta aatem eirilia (vulgariter dicta aunmania) sab illis 
seonlis una agebantur in paktio regis, coram ipso rege, sea 
cqiUak tjus juitiUarioy cam plaeitis coronflB : nee discretes 
habuerant jadices aate aanam 9 Henrioi 3 vel petias IJ 
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Johaniiis regis. Utroque verb hoc anno conoeasum eat a 
rege ad instantiam procerum ; ul communia placUa nam 
sequereniur curiam (r^s) sed in loco qsrlb tenereniur. 
Loco itaque jam heXo stationario^ stationarii pariter lia- 
bendi erant judices : qoibiis ciim sistere se non potuiaset 
cd^UaUi AnglufjuHUiariuty quod ex officio^ peregrinantem 
ubicunque curiam r^is seqaeretur : exuere cogitnr banc 
provinciam, aliique cedere exequendam, qui snbinde 
capitaHsjustitifirius communium placUorum constiiutut eat. 
Amisit hoc modo capiialiM Anglias justiiiariusj partem 
officii aui non solum ingentem nobilemque sed et valde 
quieatuosam. Mansit tamen in scaccario primus^ juxta 
illud quod k nigro libro fiscali superius paulo retulimus : 
et quod alibi in eodem capite perhibetur bis verbis. I/Hc 
(scil. in scaccario) residei ct^italit domini regis jusUda^ 
primus post regem in regno rationefori^ et majores quique, 
de regno qui familiarius regiis secretis assistunL Sequi« 
tur perinde ut de bis etiam cognosceret^ quie magistro 
wardorum bodie supposita^ ante institutionem illius curin> 
hoc est, annum 32 Hen. 8. olim agebantur in scaccario. 
Sed et hinc exuitur (ut ariolor) sub aetate Edouardi 2 
novo inducto magistratu ad vices ejus obeundas, qui 
cqpitalii baro scaccarii nuncupatus est/' 

The office of chief justiciary continued after the charter 
of John, from whom all writs and judicial authority were 
still derived, and the new Court of Common Pleas was 
regulated by the same formula as governed the curia regis, 
where the chancellor and his clerks attended to form the 
writs according to circumstances; but the authority of the 
justiciary ceasing about the end of the reign of Henry the 
Third, the statute of Gloucester provided for writs of entry 
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lo a reversioner m the case of tenants in dower^ aliens in 
fee> though the alienation was a forfeiture of the estate at 
common law^ and as the chancellor had no power to form a 
new writ^ that statute provides for the making a writ of 
entry in ccuu proviso. The statute of Westminster^ the 
2d, c. 24^ provides, ^'quotiescunque evenerit in cancellaria 
quod in uno casu reperitur breve^ et in oonsimili casu ca- 
dente simiii indigente remedio oonoordent clerici de can- 
cellaria in brevi faciendo." In the full authority of the 
curia regit no ri^t could have fisuled of a remedy, but no 
rights were after remediable but where they were in 
analogy with those which received relief in the time of this 
great and original judicature. 

The erection of the Court of Common Pleas, was the 
first reduction of the court of the barons called the ctma 
domini regis^ in which the chief justiciary presided. It 
still continued a court of pleas of the crown, and of ap- 
peals, and for the officers, dependants, suitors, and others, 
who had the privil^es of that court. Bracton says, 
^^ Rex habet unam propriam curiam^ sicui aulam regiam^ 
et justidarios capitales, qui proprias causas regias termi' 
nant et aUorum omnium per querelam (<qfpeal) velper 
prioilegium seu iibertatem."* This could not mean the 
King's Bench, for sicut aula regit is not applicable to 
that court, as the office of chief justiciary continued after 
this period, and what follows in Bracton puts the question 
beyond doubt, " item justidariorum quidam sunt capitales 
generales, perpetui et majores i latere regit retideniet;" 
which could apply to none but the barons. 

* Bnctooy lib. 9, cap. 7. 
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This sort of judicature was not calculated for long cui- 
tinuance, it was only fit for a small oommunity, and li- 
mited business ; its machinery was too cumbrous for useful 
and efficient action ; the increase of population, and ibm 
iMmsequent great addition of legal business, rendered a new 
arrangement indispensible. The power of the barons, and 
the number of retainers they brought with them, to coon- 
tenanoe their pretensions, and or erawe the sovereigB, of 
their opponent barons, produced great inoooTenknce, as 
appears from Eadmer : so' much was this folt by Leicea* 
ter himself, that he struck out the plan of representa- 
tives, or knights of the shire, and shortly after the office e£ 
the justiciary was discontinued. Philip Basset was the 
last who held the office. Spelman says, quoting an anony- 
mous author, ** ad obitum Henry III. 1273, suaunontm 
AngUce justiciariorum autkorUoi cessavU^ pastea capittUei 
jutiiciarn ad placiia coram r&fe ienenda cppelkUi suni*" 
The ancient style capitalis jusiidarius Anglue, is now al- 
lowed to the chief justice of the King's Bench, though 
the legal style is '^ capiiaiit jmticiarUu adpladta coram 
rege ienenda:' Ralph Hengham was the first chief jus- 
tice of the King's Bench, 2 Edward I. 

After the discontinuance of the office of justiciary, the 
chancellor presided at the meetings of commune condiium 
regni, which, from being an assembly meeting only when 
called by the king on an emergency to grant a subsidy, 
became a court of record, by having the remaining func- 
tions of the au/a regit added to it, and obtained the name 
of parliament, and eventually oeased to be a court of ori- 
ginal jurisdiction. 
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Sdward I. alao aeparated the exebequec fran the curia 
t^ity and made Adam de Stvatton the first chief haipn. 
By the statute of articuM $wq^ caritUj it was enacted, 
that no Common Pkas should be held in the exchequer 
thereafter, contrary to the great charter. The barons ex- 
ercising their power last in that eourt, may be the cause 
why the judges thereof are called bannu, and, having the 
judgment of the revenues arising from the tenures of the 
barons, the principle of judging all by ikeir peers may 
have made it necessary that those judges should be of 
baronial rank. 

One power and authority has continued inseparable £rom 
the baronage, which is the trial of their peers, and in this 
respect the curia regU continues to this day, no other pro- 
vision having been made. The office of chief justiciary 
is revived, whenever a trial of a peer takes place, in the 
ierd high stew^rdy for the office of seneschal^ and jW- 
iiciariuB were synonymous in those tinies. 

The curia regis^ was summoned by a general writ, the 
26 Hen. Ill** directed to the sheriffis in this form—*'' Rex 
viceconUH Northampton^ &c. precipimus tibi quod iummo* 
neri faunas archiepiscoposy episcopoSy comitei^ baroneSf 
abbatesy priores, miUtes et iiberoi homines qui de nobis 
ienent in capite^^ &c. The great charter directs writs to 
be specially sent to the greater barons, '' ad habendum 
commune concilium regni de auxilio assidendoy &c. &c. or 
to do any act connected with chartered rights. Councils 
were also summoned on special occasions, as in the case of 

* Claus. f6, Hen. III. m. 7, d. 
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the council at Northampton^ before which Becket was 
brought in judgment. Thus two descriptions of councils 
were in use, as was the case with all the G^erman nations. 
Orotius says, "Omne$ Germaniut oripinis rega aique 
imperaiores, duplici cfmcUio uiebaniur, altera sttUario qui 
senaiut dicUur ad rei quoiidianat, altera evocatOy cancUmm 
out canveniut ordmum ad ret momenti mqjaris." 

It will not now be contended with Mr. Petit, that the 
ancient boroughs had representatives in the councils before 
the reign of Henry III. this point has been abandoned. 
Mr. Hallam in his Middle Aga states, that *' the right of 
general legislature was undoubtedly placed in the king 
conjointly with his great council, or if the expression be 
thought more proper, with their advice." The represen- 
tatives of cities and boroughs, are never mentioned in his- 
tory or records, till the parliament summoned by Leicester, 
in the 49th of Henry III. The previous councils were 
of the baronage of England merely. 

Some of the ancient councils called for special emer- 
gencies, were probably constituted differently from others, 
such as those called to sanction a succession of the crown, 
as in the case of William Rufiis, Henry I. Stephen, and 
John, but these could not be considered precedents for 
general rules, but extraordinary emergencies, and similar 
councils may be found in the history of almost every 
country. 

It thus appears, that circumstances and necessity pro- 
duced innovations in the jurisprudence of England, and 
the cMla regis, or curia baronum, in which vested origi- 
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noUy all the national adminbtration of justice^ was gra- 
dually deprived of its jurisdiction^ and its powers given to 
new courts^ as the emergencies of the times required, 
until at length it was divested of all but its appellant 
jurisdiction, and the right of trying its own members ; 
which were both eventually transferred to the upper 
house of parliament, on the final establishment of that 
body, which grew out of the council of emergency called 
the commune condiium regni^ first a mere council de auadUo 
a$$idendo^ but eventually a legislative body consisting of 
knrds spiritual and temporal, and representatives of the 
commons of England. 

• To apply these results to claims of peerage, we would 
say, no man can now claim to be a member of the aula 
regis^ or, as a baron by tenure^ a right to be summoned to 
that sovereign court of barons. 

First — Because that court being gradually deprived of 
its jurisdiction, its principal functions were transferred to 
the courts of Common Pleas, Exchequer, and King^s 
Bench, and its remaining jurisdiction transferred to the 
upper house of parliament ; on the establishment of which 
body it ceased to exist. 

. Secondly — Because the service due by the barons to the 
sovereign in that court naturally ceased on the transfer 
cf the jurisdiction as aforesaid, although their military 
service remained. 

Thirdly — Because the statute of Charles II. abolish- 
ing feudal tenures, put an end altogether to military and 
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all other feudal servioea^ reaerving but a few of cerenum j 
•I ooronatioaa. 

Therefore, any daim noir made for a peerage, moat 
be a claim to be a member of the upper honae of par^ 
liament, new called the house of peera^ a body which did 
not exist until the assembly^ of which barom 6jf tenure 
were the oompments, was absolutely defunct and ex* 
tinctj and which aroae out of ita ashes. For if a man he 
now in possession of a castle^ manor> or liberty whidi, 
while the aula regii existed, he would have constituted the 
possessor^ as a baron by tenure, a suitor therein, he only 
proves that, if the laws had not changed^ he would have 
beena #a(ilor m thai court; but, that court having been al- 
together abolished, and an assembly established, of whidi, 
indeed, some of the suitors in the aula regii were consti- 
tuted members, while others were left as they were, merely 
possessed of the baronial jurisdiction in their liberties, he 
proves nothing to entitle him to be a lord of parliameniy 
or a member of the newly established and constituted le- 
gislative assembly. 

The system of the administration of the laws has been 
thus changed, by the division of the jurisdiction and 
powers of the auia regis into four courts, separating and 
allotting to each, specific jurisdiction, and defined practice. 
The enormous power of the chief justiciary, was abolished 
at the same time, and the like appropriation of the portions 
of his authority was made among the judges of the respec- 
tive courts, and the elevation of the chancellor to the rank 
of second lay person of the realm, was the natural result of 
the revolutionary movements of the reign of Henry the 
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Third. King Edward the First finding these alteratioiis 
neeessary for his own safety and the good of his people, and 
feeling, or at least expressing,a strong sense, ''UuUmhtremU 
weremiereaied eUlthould be comuUedj" was induced gra^ 
dually to admit his barons and people to a share in legis- 
lation, at first, perhaps, merely as a matt^ of grace and 
favour, or as a point of policy to ndvanoe his own interests 
and ends, but which eventually became a right by pve- 
seription and enjoyment, which^ had he or his suooesscNrs 
been disposed to abrogate, would have cost them their 
crowns or lives. Thus the parliaments from small begin- 
nings gradually advanced in dignity and power, step by 
step acquiring, from the concession of the sovereign, 
powers and privileges which providentially settled into 
the happy and temperately balanced constitutioo, whidi 
human wisdom and prudence could never have contrived 
or even contemplated, its exceUendes being founded en 
points, which men in general would consider defects, and 
set down as deformities ; anomalies which some politicians, 
without due consideration or reflection, denominate its de« 
cayed and even roUen appendi^ges. The powers of the 
three estates are all haj^ily balanced, and tiie power of 
the sovereign clearly defined. In the third estate all de- 
scriptions of property are represented, the landed by the 
representatives of the counties ; the mercantile interest by 
the cities, and large towns, and the momed and manufiac- 
turing interests by the smaller boroughs. The represen- 
tation of property, rather itkan persons, has ever been the 
prmc^U of the English constitution ; and it was not till 
the cities and boroughs became rich, that they acquired 
the right of being rquresented. No country ever enjoyed 
so much true liberty, or so long and unintermpted a 
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period of prosperitj as England^ so well matured^ tried, 
proved, and found excellent above all oompurison, and 
salted to the wants and oircumstanoes of the country, has 
been her constitution. The statesmen, therefore, who, with 
a reckless rashness, venture on an experiment of cutting 
down that excellent constitution, to make it accord with 
modem notions of abstract right, will, if successful, inflict 
an incurable evil on their country, and be cert^ of ac- 
quiring for themselves niches among those whose eminence 
has been in proportion to the mischief they have bronght 
on mankind. 

To conclude, I may be permitted to observe — ^when ii 
history is written for the purpose of justifying, and 
shewing the legality of certain doubtful political acts, as 
was the case in the supporters of the violations of the 
constitution by James the Second, we should take its 
statements with some suspicion, and it may be just to 
stigmatise such writers as the enemies of liberty, and ad- 
vocates of arbitrary power, but indiscriminate condemna- 
tion of a writer, because he feels the evidence justifies 
certain conclusions, is unfair. It must, however, be ad- 
mitted, that writers, who belong to or adopt any political 
or religious denomination, are too apt on all occasions, and 
in all points, to consider themselves called upon to defend 
the particular d<^mas and opinions of their sect or 
party, even when discussing the facts of history. A 
recent author of reputation, is not unwilling, when speak- 
ing of Brady, Carte, and the authors of the parliamentary 
history, " io take credU for a smcerer love of liberty than 
any of their writings display^" and, therefore, recom- 
mends himself to his readers, as a lover of liberty, when 
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his pride should have been^ as a lover of truih, to establish 
and prove the events which occurred^ and the fiacts as the j 
were, rather than those he or his party wished to es- 
tablish, acting as a juryman, and giving his verdict ac- 
cording to the evidence, r^ardless of every other con- 
sideration. It will not be denied, that some writers have 
been advocates when they ought to have been historians, 
but a writer cannot justly be stigmatised as an enemy of 
liberty, for attributing the origin of his country's freedom 
to one source rather than another. 

It has been observed by Mr. Hallam, that it would 
be considered by some, almost as a breach of pmiUgej to 
assert that the house of commons was any thing but the 
Intimate descendant of the wiiena^emotey and it may be 
added, that many writers have been most unjustly con- 
demned, and ranked among the advocates of despotismi 
who with stem integrity, have asserted, that during the 
reigns of the early Norman kings of England, the people 
had Utile ^^ to do toUh the laws bui to obey them/* as if it 
were the duty of an honest historian to suppress feu^, 
if they tended to disprove the truth of a popular notion, 
and even to allow the tuffgestio falsi to pass unreproved, 
if it was made in support of national prejudice and 
vanity. 

The pride of Englishmen is not satisfied, unless it could 
be proved that their ancestors nex)er were skeoesy but had in 
all ages enjoyed free institutions. It may be more glorious 
to descend of free and uncontaminated blood, than to 
have derived a descent from the helot who had burst his 
fetters and destroyed his chains, but truth must not be 
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violated even to gratify national vanity. The ancient 
Boblea of England enjoyed much freedom and ind^ 
pendanee; the noble earl ooald lay hit hand on hia 
sword^ and claim his rights by the same title as the eov^* 
reign derived his crown ; but it cannot be denied^ that 
there were also serfa and villains^ who attached te the soil^ 
were ike property of these free nobles ; from these aiao>, 
it must be admitted, the great majority of the natien 
is descended. 

The greatest truths are deprived of their influence and 
weight, by weak and insufficient proo&y and the cleavest 
rights sacrificed by being hazarded on uncertain and impso* 
bable issues. One thing is certain, that whatever form of 
government is settled by the consent of the prince and 
agreed to, embraced, avowed, and acted on by a comma* 
nity for ages^ and found agreeable to the habits of the 
people, must be held to be legally and sufficiently estab- 
lished, and the government it superseded as abdished ; 
it is, therefore, no deficiency in love to liberty, to as* 
aert that the parliament was not originally what it now 
is, but arose out of civil convulsion, and revolutionary 
movements. 
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CHAPTER IX. 



FEUDAL INSTITUTIONS AND PARLIAHBNT8 OP SCOTLAND. 

Thb foUowing extracts fnan, and obsenrations upon, the 
essays of lord Elaims and Mr. Wallace, and the Lords 
First Report, on the feudal institutions and parliaments 
of Scotland, are considered sufficient to show, that legis* 
lative parliaments in Scotland, were the results of mo- 
dem dyilixation, and the progress of the human mind ; 
brought about in England by civil convulsions, and the 
fruits of compromise, for mutual safety, between the 
prince and the people, and in Scotland by a desire of imi- 
tation. It has not been thought necessary to go into great 
length with the history of the parliaments of Scotland, or 
to touch upon it farther, than to show the analogy of the 
working of the feudal system in the two countries, and it 
may be added, in all countries. 

The best Scottish authorities, says lord Kaims, admit 
that the " feudal customs of England and Scotland, were 
" precisely the same, for a oentory or two after the days of 

p 
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'' WMliam the Conqueror/' and that the Scotch borrowed 
the system from England. 

'^ The feudal law during that period^ was fn^ecUtlff 
" the same in both kingdoms, so far as we can gather, by 
^* comparing the ancient statutes and law books of Eng- 
" land and Scotland.' 



«» 



" The R^am Majestatem, the oldest institute of Scot- 
'^ tish law, is generally believed to have been compiled in 
'' the reign of David the First, and contains a full and 
*' accurate system of feudal customs."* 
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But it had all along been understood to be the prero- 
gative of the crown, acknowledged in every statute re* 
lating to the parliament, that the king might call, by 
special writ, any of his vassals he had a mind, notwith- 
standing their exemption."t 



Attendance in parliament is a personal service, which 
cannot be performed by the vassal, unless the superior 
desire to accept it, and for this reason it is not due vn- 
ie$9 demanded. A baron, therefore, who is not called, 
cannot regularly take his seat in parliament. 

The parliament originally was made up of the king's 
vassals, and the king had no potcer to force any person 
into parliament, who did not hold of him in chief. 

* QlanviUt and (he Regiam Majestattm y Art tubstaDtUlly ibesame 
work, the laUer compiled from the former. 

■*■ Lord Ka^ms* Essay on British Antiquities.— I. The iotrodoetios 
of the feudal law into Scotland, 1745. 
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An earl wis on^pjoaltY entitled to dt in pariiament at 
the king^a immediate Taasal, and a baron en ike aame 
looting. 

In 1387> wiMn Jolin Beanchamp of Holte^ was created 
a P£ER> " ^MiM J^kmmtm m aouaoM pmrimm ei U u rm u t m 
" refpu masiri Am^iim yrefeeimut" or lord of parliament, 
the diatinction between a iordAwtrnk, or peer, and a baron 
bj tenure was follj eitahliahed. 

'^ The oommeroe of land, begun aome centniieB before, 
^ was greatlj increased in 1387- A baronj by tenure. 



** which was originally a permanent dignity in a family, 
" was no longer considered as snch, after frequent in- 
'' stances of the transmission of these d^nities firom hand 
*^ to hand, in the way 6i commeroe.'' 

Patents, creating lords of parliament, were not nsed in 
Scotland before the reign of James the Sixth. 

" The attendance of a bafom by tenure in parliament, 
** i$a service, and not a matter of right, whereas, when 
one is created a lordof pariiament, the power of attend^ 
ing parliaments is bestowed upon him as a priviiegeJ*^ 






The charter of king Robert of Scotland, conferring the 
earldom of Murray on Thomas Ranulph, contains the fol- 
lowing passage: ^'^ Volumus etiam et concedimus pro nobis 

et heredibus nostris, quod— omnes bartmes et libere-te- 
nentes. died comitatus, qui de nobis et predecessoribus 
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• Lord Ksimi* Busy, p. 98. 
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*^ noatris in capite tenuemnt, et eonim herede^ dicto Tho- 
** mm et heredibns tuis predictis^ homagiaj fideliutea^ sects 
** cariflBj et omnia alia servitia £Eiciuntj et baronias et tene- 
** nenta sua de ipso et heredibus suis predictis de ceter» 
** teneant: ssItIs tamen baronibus et libere-tenentibus 
'' predictis, ao eomm heiedibus, juribus et libertadbus 
cttriamm suarum hacteaua jiist^ uaitatis/'* 



« 



The erecdng lands into regalities, or eren into jnsti* 
Claries, the highest territorial jurisdictions oommon in the 
ancient practice of Scotland, nnited not the person in- 
vested with them in any particular order, and did n^ 
iwipijf nobility. They conferred authority only. 

Every freeholder, ''or owner of land, held of the crown 
in chief," was entitied, as well as bound by the laws, to sit 
and vote in the parliament of Scotland, and a distinction 
was not anciently made in this respect, between large and 
valuable, and little or inconsiderable estates. 

The view, therefore, with which fiefii were erected into 
lordships, earldoms, marquisates, and dukedoms, could 
not be to bestow ineleclive uat$ oh their owturt. The 
proprietors of the freeholds raised to these dignities, were 
possessed of their privileges before their elevation, as a 
right which uceompanied their property ^ and which was 
already enjoyed by them, could neither be given, nor in- 
tended to be given by the king. 

'' Titles of h<«our, and degrees of nobility, as well as 

• Lord K«imt' fiMsy, p. 107. 
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** distinctions of rank^ were early known in Scotland ; 
but^ before 1587> they had not in this eountrj any dig- 
nities^ €ntiiied to be den&minated peera^,** 






** In ancient times, attendance on parliament was ac« 
*^ coonted a hurikem, nei esteemed mn k^nmtr. 

** Performanoe of it was obliged to be eompelled (nf 
** peHoiUe^t and fines were imposed on those who ab- 
'^ sented themselves from their duty. It is not^ therefore; 
^* in itselfj likely that men would court an attainment, 
" which, instead of bringing advantages, bound to a la^ 
** hour from which people were generally solicitous to be 
** exempt." 
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A peerage, I understand to be a state or dignity, 
merely pertonalj which confers on the persons elevated 
to it, an exclusive and an herediiarjf right to sii atut 

** vaie in the Ugiilaiioe bo^^ by bloody and mOhoui 
eiectum. Till 1587> every freehold, small as well as 
great, undignified as well as dignified, bestowed that 
right. The view, therefore, in whidi, before 1587> 
tides were granted to men, could not be to otmfor on 

** them hereditary voices in parliament." So for lord 

Kaims. 

Mr. Wallace, in his able treatise, entitled an Essay on 
the Nature and Detcenl of Andewt Peerages^ published 
in 1775# took the same view as the Lord Kaims> and 
elearly shows that titles of nobility in Scotland, had no 
nectffff ory conneeHon with seats in parliament. He says^--' 
'^ Bukes, marquesses, earls, lords, barons, freeholders. 
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^* aU et^oyed hereditary seats and places in the anpicme 
'' convention. The characteristic difference by which those 
'' ranks were discriminated from each other, eonid sot 
'' consist in a quaUty which pertained equally to them alL 
^f Either erery proprietor of a fief held of the long must 
'^ be asserted to have been lord of a peerage, or yoa JodU 
'' not find that order m the old parliament of Scotland. 
*f The barons and freeholders, it is universallf allowed, 
'' were merely commoners* The other members the lord^ 
'' the earls, the marquesses, and the dukes, might he 
** nobUf but considered in their legislative relation wauU 
*' not be peers. In fiict, I believe that no instance can be 
'^ produced of any nobleman, who was not possessed of 
" considerable landed property, and of course entitled to 
f^ sit in the senate b^qre his elevation to that degree." 

^ The Scotch parliament ccmsisted of three estates, the 
'' clergy, the landed interest, ot the barons, and the bur- 
gesses, or the traders, and the nobility instead of sitting 
in a house by themselves, or forming an estate distinct 
*f from the other estates, constituted a part of that com** 
" posed by the landed interest of all the freeholders indis* 
'^ criminately nobles as well as commons. All met in one 
chamber and formed but one house ; their names entered 
on one roll, and their votes given promiscuously, ono 
*' speaker presided over the whole." 

*' Men accustomed to read in the Scottish history, of 
'^ persons distinguished by the appellations of earl or hrdj 
^' I doubt not, will startle at finding it asserted, in con-^ 
tradiction to prejudices strongly imbibed by them, that 
even in the sixteenth century^ peerages existed not in 
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*^ Scotland. That to behold hereditary seats acquired 
through the medium of them — ^people are apt to imagine 
an intimate connection to have anciently subsisted be- 
tween that privilege^ and those same titles to which they 
find it united m their own dayi; and to conclude that the 
former always constituted the pre-eminence, intended 
to be conveyed by the latter. These objects^ however 

'' resembling, are essentially different. Every freehold^ 
before I587> goioe an ineUctroe seat in parliament. 
That court consisted of three estates— the nobility 
f(Nrmed only an incorporated part of that estate^ which 
was composed indiscriminately of all the freeholders. 
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''These h^ are not probable cor\jectturei merely; they 
'' amount to decisive proofs, that in ancient times an order 
'' of men, who can justfy be termed peers existed not in 
''Scotland. 

** The substantial dignities, which are now enjoyed by 
'' the hereditary councillors of the English crown, and 
*' which aggrandize them, are materially different from 
^ those honourary appellations which were borne by the 
'' old Scottish nobles.' 



f» 



** Fiefs were not ennobled to bestow on their owners 
*' inelective seats in parliament, bat merely to raise them 
'* in rank." 



Not precedency only, but titles also flowed from no- 
bility conferred on lands. The titles assumed or con- 
ferred on the possessors of lands, imported no more 
^' than the persons who bore them were proprietors of es- 
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'^ tatesy which had obtained digmHet of the tame ^fpeU 

''The form of ereating lords of parliamentj {HrohaUy was 
'' not introduced (into Scotland) before James I. (of Soot- 
'' land) returned from England into his own dominions.** 

'' A person to whom a barony belonged^ was termed a 
'' barortj as the word freeholder reciprocates to freehold. 
** This title^ if it may be called a titky was not conferred 
** on him by the crown^ either in the charter by which his 
'' lands were incorporated into that dignity^ or by any 
'' separate deed, expressly creating him a baron, assigning 
" him a place for his style, and ordering him to be dis- 
" tinguished by it, but was spontaneously bestowed by 
'' the people, or used at mentioning him in discourse and 
'* in writing, merely because he woi proprietor of apiece 
" of ground erected into a barony." 



'' The commoners entitled to vote in electing a member 
*' to serve in parliament for any shire, are always described 
" in the books in which they are ordained to be enrolled, 
*' the barom and freeholders of the county." 
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At present a title and a style are always assigned to 
persons enrolled in the royal writs, elevated to that state, 
** but were seldom specified in old times, and a clause 
" either particularising those, by which the patentees 
*' should in future be distinguished, or authorising the 
*' noble grantees to assume them, was much oftener 
" omitted than inserted, a proof that a title and a style 
" were implied in a particular species of property." 
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** In ancient diarten, hj wliidi hndi wore raised t& 
" honoan, place or rank is sometimes ennmerated among 
*^ the ]Nre-eminenoes implied in them ; and the terms nsed 
** in those deedsj however apt in some oases^ to bemisan* 
'' derstood at present^ will constantly be foand^ if attea* 
'' tively considered^ to mean no more than precedency or 
** degree. A $eai in parUameniy an object in itself littb 
** valued^ as well as implied in every Irediold^ I dare nel 
" assert positively^ I bdieve^ however^ was never givea 
^* or expressed. Bnt^ after peerages had been disjoined 

from fiefs in 1587» a right to sit and vote in that ao» 

sembly^ as well as a title correspmiding to their 

begEui to be expresdy conferred.** 



u 






Originally with us^ none had a seat in parliament^ 
but those possessed of a fireehold of the king,*^ ftc ftc 



Dignities conferred on lands, on alienation, passed 
along with the fie& from the fionner proprietors to the 
new acquirers. 

The ancient custom of summoning all the barons or 
freeholders to parliament, continuing in use until recent 
times in Scotland, enable us to form a mtHre correct idea of 
the early practice in England; and the foregoing notices 
clearly evince, that the titles of duke, earl, or lord, had 
no necessary connection with the seats in parliament, or 
what we now term a peerage. These dignitaries wore 
nobles, and as before stated, invested with certain rights 
and jurisdictions, within their respective territories or 
lordships, and cognisance of certain pleas, and were bonnd 
lo attend the king's court or parliament, if summoned; 
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but that attendance wa$ a ieroice and not a digmiy; at 
present the chief part of the dignity of a peer ia having 
a seat in the house of lords, and ia considered the chief 
privil^e. Originally all the freeholders (or barons) had 
that right as well as the earls and great lords. 

In ]427> the parliament or general council of Scotland^ 
ordained by special act, that the small barons and free 
tenants need not come to parUamenU or general councils, 
if that two wise men for each sheriffdom should be elected 
and sent to represent them> who should be called commia- 
saries of the shire. And by these commissaries, a wise 
and expert man should be chosen to be the common 
speaker of the parliament. 

The act also provides that^ " All bishops, abbots, priors, 
*' dukes, earls, lords of parliament, and banrents, which 
** the king will be received and sunmioned by council and 
*' parliament, by his special precept." 

In this document the barons are omitted, and the words 
lords of parliament, or peers, are substituted, which is a 
very remarkable fact, and strongly supports the position 
that barons were not lords of parliament, or peers. The 
Scottish legislature followed closely the customs, and 
adopted many, or most of the innovations or improvements 
of their £nglish neighbours. James the First, of Scot- 
land, having passed his youth in £ngland, was well ac- 
quainted with and affected to the English constitution. 

In 1455, an ordinance was made touching the habits of 
the earls, lords of parliament^ and commissaries of bo- 
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roughSj as no mention is made of the commissaries of the 
counties ; it would appear that they were included among 
the lords of parliameniy as the representatiyes of the 
nobies of an inferior rank^ or the lesser barons^ or free- 
holders. 

Baron$y in its general sense In Scotland, included all 
lay tenants of the crown of every description, the bur- 
gesses of the burghs only excepted. 

In 1457> a statute of James II. ordained, ''that no firee- 
'' holder, that held of the king the sum of twenty pounds, 
<* should be constrained to come to parliament or general 
'' council, as for presence, unless he be a baron^ or ipe» 
'' daUy of the king's eommandmenty be warned either by 
f' ojfidar or writ J' 

In 1503, it was ordained, ^ that no baron, freeholder, 
or vassal, with one hundred marks should be compelled 
to come personally to parliament, unless specially sum- 
moned by the king. But all abore that sum were to 
'' attend under the lawful penalties." 

As the term baron, applied to all the tenants in chief 
of the crown, without exception, the commissaries for 
shires were commissaries for the barons, and formed part 
of the second estate of the kingdom, or the nobles, or lords 
•f parliament. 

It was not tiU the reydution of 1688, that the commis- 
saries for the shires were formed into the second estate, 
thd lords being the first and the burgesses the third* 
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On penonal honours, Mr. Wallace makaa the following 
judidona obaervationa :-^'' Two pvq^tiona aeem nnda- 
'' niahle ; first, that those honouxa had been broni^t iatt 
'^ Scotland a cGnsideraUe time befiwe the year 1587; aa^ 
secondly, that they continued nol to be peerages till the 
great alteration then affected on parliament and them." 
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In the Scotdi records, several noblemen §xe £aaai 
bearing the titles of lord and earl, befbre their lands had 
been erected into lordships and into earldoms. The 

'' estate of Cassilis continued till the year 16^, to be no 
higher than a barony, and was only then fomed lais 
an earldom by Charles L But Gilbert Kennedy ap» 
pears to have been created lord Kennedy about 145% 
in the reign of James U. and his grandson David^ lord 
Kennedy, was advanced to the dignity of earl of Casrilyii 

'' by James IV. in 1400." 
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Perhaps it was intended in 1427, both by the l^giale* 
tnre to confer on the sovereign, and by James to 

^' for the crown, a prerogative of annexing inelective 

'^ to blood alone, and to sever ^t privilege finom property. 
It seems, however, to be pretty certain, either that this 
intention was not carried into complete ezecotionb or 
that a prerogative so lofty, corresponding little with the 

** circumscribed condition in which the royal authority was 
then formed, was never exercised by the king. Sam- 
mouses are ordered, by the act, to be given to banrents^ 

** but are not aUowed to be directed to commoners of in- 
ferior degree. And the same arguments, which evince 
that before ]587» territorial honours had not beat pra^ 
peerages, establish, than those noblemen on whom psfw 
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''MRul dignities were oonferred before that yetr^werenm 
peen^ in the jnst sense in wliich this word can alone b* 
understood. The right whidi thej had to vote in that 
assemUf^ was not derived from their honoors, hat in- 
dependent of them : and Buchanan^ who ooold not h« 

** ignorant of their efleets^ affirms that an emptj title still 

'* remained, even in his days, the sate advantage which 

" their possessor reaped from them.*** 
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** The personal honours which were introduced hy 
James, or, perhaps, I ought rather to say, which were 
^ intended to be introduced by him, were still designed 
not only to he annexed to blood, but to bestow on their 
possessors a superiority abore those whose estates were 
not inferior to theirs in denomination ; and this prece* 
dency was to be taken in parliament itself, and iii the 
presence of the soTereign.** 
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The most ancient statutes of Scotland, are those of 
Alexander I. whose reign commenced 1214, but they are 
of questionable authmty, the enacting clause of one is, 
^ Alexander king ef ScoHb throu oernman comale f»r the 
profit of the landj ftc." from this, little is to be learned. 
The authentic statutes commenced with James I. A. D. 
1424, the first of whidi, would lead to the conclusion, that 
James on his return from England, established, or new 
meddled, his parliament alter the English fashion ; for the 
first enactment is to appoint six individuals, two firam 



* Nanc vero, mc ulliu in no?it bononim nomioibui mt modui i 
BtqiM, pnB4er ioanem tatulttm uUiot noniniim iiaai. Lib. vi. c« U. 
Bacbtntn disd In 15M. 
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each of the three estates, to examine the books of the law^ 
that is to say, the '' jR^^ftont Mqfestatem et Quoniam ai' 
tachtamentOj and mend the lawis ui ned$ mendmenL" 
The circumstance mentioned in the note in page 310, 
of the most ancient institute of the Scottish law, being, 
in substance, the same as Glanville, the oldest one 
in England, is very remarkable, and shows the imi« 
tative character of the Scottish people. It has been 
questioned which was the original, but this has been pat 
beyond dispute by Mr. Reeves,* who says — ** The close 
agreement between GUmvUle and the Regiam MajeitO' 
tentj leaves no room to doubt, that the one is copied from 
'' the other, though the merit of originality between them 
" has occasioned some discussion. An essay has been 
written expressly on this subject, in which it is said to 
be clearly proved, by the internal evidence of the two 
books that Glanville is the originaL It is observed by 
that writer, that GlanxdUe is regular, methodical, and 
consistent throughout ; whereas, the Regiam MqfeBta* 
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'^ tem goes out of Glanville's method, for no other assign* 
^' able reason, than to disguise the matter, and is thereby 
*' rendered confused, unsystematical, and, in many places, 
contradictory. To this observation upon the Regiam 
Mqfestatem, it may be added, that, on a comparison of 
the account given of things in that and Glanville, it 
plainly appears, that the Scotch author is more clear, 
explicit, and defined; and that he writes very often with 
a view to explain the other, in the same manner as tho 
writer of our Fleta explains his predecessor Broetemm 



" This is remarkable in numberless instances 
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* Hiitory of the English Law, vol. u 
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'' the book, and is, perhaps, as decisive a mark of a copy 
*' as can be." 

The condosion of the Lords Committees on their exami- 
nation into the history of the Scottish parliament, is as fd- 
hnws : — *' That all tenants of the crown, who held by mili- 
" tary tenure, formed in like manner (to the parliaments of 
'' Scotland) the pariiaments of England, previous to the 
*' reign of John, seems highly probable, from the clause 
'' in his charter, requiring for the assessii^ of eztraordi- 
*' nary aids, the calling by general summons such tenants 
** of the crown, (either generally, or those holding by mi- 
litary service) as were distinguished by that charter, not 
by the appellation of the small barony, but by the dis« 
" tinctive appellation of the greater barons given to those 
^'from whom they were intended to be distinguished. 
** And as those, who in Scotland might be deemed the 
'' greater barons, formed one estate with the smaller barons, 
'* and free tenants, and continued to form one estate with 
'* the commisioriei of shires^ after the election of such 
'^ commissaries was authorised and used, and, as those 
'^ commissaries as well as their electors were in the act of 
" James the Sixth, called by the general name of barons, 
'^ there seems additional grounds for presuming that the 
** term barons ^ applied to the members of the parliament 
'' (common council) of England in the reign of Henry 
*' the Third, and particularly the parliament of Oxford, 
** included all such tenants in chief of the crovm^ both 
** great and smaU^ who according to the charter of John, 
'* yimre to be summoned to assess extraordinary aids and 
scutage; and that when twelve persons were appointed 
in the parliament of Oxford to represent the communiitfj 
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'' thej were to repr ese nt the oonunonity of tenants iii 
" chief of the crown, and not to represent any per w i o i 
'' who were not tenants in chief of the crown ; and that 
'* wfaenthetwelvesoappointed were described as appoiiited 
by the baronSj it was intended to express that they wen 
appointed by the commiinity of the barons, assembled 
at Oxford, boih great and tmallf that is by all the 
** tenants in chief present at that meeting, and not by ike 
*' greater barant only. The assertion that they were 
dectedpor le commun^ wonld inydve a strai^ contra- 
diction, imless the word barom^ induded the wlide 
body assembled, acting for the whole community of 
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** tenants in chief of the crown, and the election of earl^ 
'' and of persons who may be presumed to have been 






amongst the greater barons, to be the twelve persons for 
the commune^ would appear absurd if those twdviS 
'' persons had not been members of the comuMm body. 

'5 The claim in subsequent times of exemption of their 
'' subtenants from the charges of the wages of the knights 
'* of the shires, by the prelates, earls, and barons, sum* 
'* moned by special writs to the parliament, will appear, 
'' in one instance^ at least, to have been made on the 
ground, that the subtenants were represented in parlia- 
ment by their lords so summoned by special writ ; and 
'' if this was the original ground of the exemption so 
** claimed, the daim may tend to explain the true meaning 
of the words used in yarious documents, purporting that 
grants of aids apparently made by an assembly consist- 
ing only of prelates, earls, and barons, were made by all 
the free tenants of lands, pro $e et stds 

♦ FInt Report, pp. I IT, 1 18. 
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CHAPTER X, 



IRBLAND. 

*tBM legal institutions of Ireland were avowedly formed 
on die English models in other words> the EngUsh lam 
and cnstoms were introduced into Ireland^ witii the Eng- 
lish rule. The judges^ in both countries^ hare ever laid 
it down, as an acknowledged and settled dictum, that a 
perfect identity of the common lawi and legal cuitom$ of 
Enj^and has existed in all ages, among the Anglo-Irish, 
and those Irish who resided within the English pale, 
imd were lieges of the king. 

Both records and history justify this conolusioB, nor 
woold it have been thought necessary to insist at length 
en this position, which has been so well established by Sir 
Jelm Davis and others, had not solitary, and often but 
fqiparent exceptions to the general and usual course of 
tiie eommon law of England, partially obtained. These 
exceptions are not peculiar to Ireland, being also found 
in the records of England, from which doubts have 
airisen in the minds of persons acquainted but with the 

Q 
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varhce of thingB>who have drawn conclusions and broadiad 
opinions, which a more perfect acquaintance with the sob- 
jectj would have convinced them, were groundless and un- 
tenable. 

Thus, there are some, but not of much authority, wbo 
insist that the Anglo-Irish had laws and customs of par- 
liament and descent of peerages, different from those which 
governed the parliament and peerage of England, and 
books have been written and printed in support of that 
axiom. Although their arguments are crude and superfi- 
cial, and founded, as aforesaid, on apparent deviations from 
the usual course of descent, which, when analysed, are 
found to be perfectly reconcileable and in accordance with 
the rules of English jurisprudence, it may be well to aet 
the question at rest by a brief investigation. 

It is much to be regretted, that in their reports, the 
Lords Committees, have almost altogether passed over the 
parliaments of Ireland without notice. Surely, as these 
assemblies were formed on the English model, the records 
of Ireland and England, respecting them, held out fair 
expectations, that they might contain some entries likely 
to throw light on the history and practice of the parlia- 
ment of England; but scarcely a reference is made to 
Ireland. A document transmitted to the late lord Re- 
desdole, respecting the fining of an individual for not 
attending a parliament in the fiftieth year of Edward the 
Third, mentioned in the appendix to the first report^ 
p. 478, is almost the only mention of Ireland in the Reports. 

Neither can a good reason be discovered, why, in the 
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printed Fadera^ a majority of the entries on the early rolls 
in the Tower^ particularly those respecting Ireland, are omU' 
ied. Many Irish articles are inserted, otherwise we might 
suppose it had been intended to form a series of volumes, re- 
specting Ireland especially and particularly, which would 
have been an object well worthy the consideration of (he re- 
cord commissioners ; but, as the case now stands, it would 
be better to print in supplemental volumes, aU the omitted 
eniriesj whatever may be their subject matter, as they 
are of fully equal value and ii^terest with those printed. 
This has ■ been demonstrated by Mr. Bayley, the able 
and intelligent deputy-keeper of the records in the 
Tower, who printed the omissions' of the sixth year of 
John, and they alone amount to nine pages of foHo. The 
latter volumes are more complete, and the principle of ex- 
clusion of Irish documents has not been carried to such 
an extent, but many are omitted. Why should there 
be any omissions ? Every state paper, charter, or letter, 
has its historical interest and value, and the Fcsdera is 
imperfect and comparatively useless, without the complete 
body of documents. They consist, in part, of instructions to 
officers, charges against them, and their defences ; in such 
cases, it is not sufficient to give one or two articles of a 
series at a specimen^ the whole ought to appear ; exam^ 
pies of what the records consist, are not wanted ; as evi- 
dence and materials pf history they are alone valuable, 
and one n^y say, in that respect, they are inestimable. 
When we consider the character, learning, and liberality 
of the individuals, under whose control, direction, and 
management, the new Fadera is now compiled, it is, 
indeed, difficult to account for the omission of those im- 
portant articles; and it is much to be regretted, as mo^ 
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tives of national hostility, contempt, and jealooajr, 
always ascribed, by a sensitiTe people, when no other n^ 
tional or sufficient cause can be ascribed for ao eztraoidw 
nary an omission. 

These circumstances hare rendered the task of gifiog a 
history of the constitution of the councils, parliamentsi, inA 
peers of Ireland, more laborious, and much increased the 
difficulties attending it; but it has also made its results nuiia 
valuable, as it may be said to be new and almost altogethisr 
untouched ground. It is, therefore, proposed to enter 
into more detail, and to give documents more at lengtl^ 
than would have been necessary, if complete leferenee 
could have been had to such works as the Lords Bepoorts 
and the Fadercu 

Mathew Paris states, that " Henry the Second granted 
the laws of England to the people of Ireland, whidi 
were joyfully received by them all, and confirmed by 
the king, having first received their oaths for their db* 
servation of them." It is probable that this was a grant 
to ali ike Irish who chose to adopt it; but as (XConor, king 
of Connaught, O'Neill, king of Kinelowen, or TyroiM^ 
O'Donel of Tyroonnell, and other Irish chiefs, became 
but vassal princesy ^^ reges sub eo ui homines futy paying 
to the English sovereign annual tribute, in acknowledge 
ment of his sovereignty, it is not probable that they would 
or could immediately change the laws and customs of 
their territories, per saUum ; and we find that by a writ 
of 6 John, no one was to be impleaded for the chattels, or 
even the iifSy of an Irishman, until after Michaelmas Term 
in thaiyear; therefore, if the boon was general, it muM 
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then hsve been considered forfeited by the fireqnent fit- 
tempts made by the native Irish^ to shake off the English 
yoke^ after Henry's return to England. The writ of the 
Ofh of John, howerer, seems to imply, that after ifieen 
days of Michaelmas, 1305, the benefits of the laii% ex- 
tended to all the Irish, as well as the English, ahhongh 
in the reigns of Henry the Third, and his sneeeMorS, the 
records show that aii the Irish had not, dnring those 
periods, the benefit of the laws of England. This point, 
however, is not necessary to be investigated, if we are 
aUe to show that Henry granted the Anglo^Irkh colony^ 
the English law, it will be sufficient for the purpose of 
this discussion. 

The ancient rolls of Chancery d Ireland, were burned 
by an accidental fire in Mary's-abbey, in Ozmantofwn, 
near Dublin, in the year ISOO, as appears by an entry oa 
ihe patent roll of Chancery of that year. By an act of 
parliament of Ireland, made in the second year of Ridiard 
the Third, a statute of Henry FUuEmprea n recitedj 
whidi provided for the election of a lord justice, or chief 
governor of Ireland, in case of a vacancy, by death, or 
othei^wise. This statute of Richard the Third ena cts 
^ That the statute of Henry FUz-Bmpre$9 made, fbt 
** the election of a governor of Ireland in tfahe of vacancy, 
" be by the authority of this parliament ratified and con« 
'' firmed, and that Thomas Fitagerald, dmneeUor, Sir 
*' Roland Fits«£ustace, treasurer, Philip Bemungham, 
'* chief justice of the King's Bench, Thomas Plunket, 
** chief justice of the Common Pleas, Oliver Eustace, 
** chief baron of the Bxcheqvcr, or his depni^, for the 
*« time being, Tfaomaa Dowdail, ckfk of the RoHs of 
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Chancery, John Estrete, the king's seijeant at law, sad 
erery of them, be adjudged to hold their offices for tlieir 
'* lives. And that it be lawful for them, or the majority of 
them, as well for all others who shall sererally hold any 
of the said offices by gift, under the teste of Gerald, 
'' earl of Kildare, in any manner, as governor, according 
to the tenory usages and execution of the said statute ^ 
Henry Fitz^EmpresSy with the assemt of the noUea of 
'^ this land, as is specified in the said statute, upon erOEj 
^' such avoidance, to choose a noble lord to be governor, 
" who should hold the government, as justiciary, aooorcU 
'' ing to the ancient usage used from that time." 
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Although this enactment might not be 
conclusive, if it were discordant with less questioa- 
able documents, yet, as it is in perfect harmony with 
better evidence, it would appear just to infer, that 
Henry established all the courts of justice for the ad** 
ministration of the laws of England in Ireland. The 
chancellory treasurer^ chief justices^ chief barony &e. 
are recited to have been authorised, and empowered by 
the said statute of Henry the Second, to elect a chief 
governor, in case of vacancy, and this is confirmed by the 
subsequent statute of 33 Henry VIII. 2 sect cap. S, 
which says, *' that ever since the conquest qf the realm 
^' qf Ireland^ it has been used therein^ that i^on every 
'' avoidance of a governor^ the council elected a Justice/* 
Of this council, the great officers before mentioned have 
ever formed a part. 

King Henry, having thus carefully arranged the civil 
government of Ireland, and provided for the contingency 
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^ the foddoi deitli of the diief gofcmor, and mppointed 
Sir Hogb de hmey, his first riceroj, embarked mt Wezfbrdj 
on £ost» Moodmj, in 1173, and landed the same day near 
St. David's^ in Sooth Wales. This period was afienrarda 
fixed, bj the writ of the €th of John, as the conunenoe- 
ment of the runnii^ of certain writs, which strongly cor- 
rohorates the piobahility of Henry's having, by stalnte^ 
established the courts of Kpgtish law in Ireland, while he 
remained in that country, if it does not amount to demons 
atration thereo£ 



writ remains on the Pktent Roll of the 6th of 
John, in the Tower of London, and is as fbUows:-^ 
''^ Rex, justidario, baronibos, militibns, et omnibns fide- 
libns HibemiK, &c salutem. Sdatis quod dedimus po- 
testatem jnsticiario nostro Hibemis, quod fareria sua cor- 
lent per totam terram nostram et potestatem nostram 
Hibemis, scilicet, breve de recto, de feodo dimidio militis, 
et infra, et de morte antecessoris, similiter de feodo dim. 
miL et in£ra, et erit terminos de morte antecessoris post 
transfretadonem Henrici regis, patri nostri, de Hibemia 
in Angliam. £t breve de nove disseisins, cujus erit ter« 
minus post primam coronationem nostram apud Can- 
toariam. Et breve de fiigitivis et nativis inde erit ter- 
minus post captionem Dublin, et breve de divisis faden* 
dis inter duas villas, exceptis baronibus. £t ideo vobis 
mandamus, et firmiter precipimus, quod haec ita fieri et 
firmiter teneri per totam potestatem nostri Hibemia 
faciatis. Teste meipso apud Westm. 11 die Novem- 
bris."* 

• Rot. Ptt, 6 Job. 1904, m. 6. in Turr. Uik|. 
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This docoment provei dearlj^ thai tliere iMd bMa €9- 
tabliahed in Ireland, eonrts limikr to those then extating 
in England, and that it became necesaarjTj to aecnve ra- 
gularity and order in their prooeedingi, to aettle the 
periods since when writs had run, or might be alleged or 
pleaded to hare run, and one is fixed firom the a^iure ^ 
DubUny in the jear II7I, before ike arrmd of kimg 
Henry in Ireland^ and another the king^s departure in 
117a 

The great charter of the liberties of John, was trans- 
mitted to Ireland in the twelfth year of king Henry the 
Third, Anno 12S7> to Richard de Burgo, then lord justi- 
ciary, in which he was commanded to call before him the 
archbishops, bishops, earls, barons, knights, and free- 
holders, and the bailift of the conntieB, and publicly to 
read before them the said charter, and to swear the mag- 
nates of Ireland, and to command them, on the king^s 
behalf, to firmly hold, obsenre, and put in force, the said 
laws and eusioms of England. And also to cause pro- 
clamation to be made in every county of Ireland, that the 
said laws and customs should be observed and obeyed, 
with the exception that neither for the death, nor the chat- 
tels of the Irish, should any one be impleaded until after 
fifteen days of 8t. Michael, in the said year. 

The writ itself, is considered of so much importance, 
that it is here inserted at length ^— ''Rex, dilecto et fideli 
suo, Ricardo de Burgo, justiciario suo Hibemie, saln- 
tem. Mandamus vobis firmiter precipientes quatenus 
certo die et loco feusiatis venire coram vobis archiepis- 
copos, episoopos, abbates, priores, comites, et barones. 




ntqoM 
;; eo cxeeplDq[Qad 
de MOTte oee de citillii Hibciiieniiiim oodnnni 
oidiil ftatoatiiry eK pute DOitriiy chnqaindecimd^ 

dedhnqt nrngniHhas nostra Hibemue joaqoe ad temunum 
predictBB. Terte me^MO apnd Wotni. 8 die Man anno 
n^ Bottri 13*.*^ 

In dik aame jear« king John, as stated by MaUiewF^tfJa» 
IllUiced sherift and other ministers to govern the people^ 
aeoordii^ to the law of Kngland, and to that end, '' Ipse 
dnxit secnm yiros discretos et legis peritos, quorom oom- 
mnni consilio statoit et preoepit, lege$ AngUcanoi ieneri 

In 1245,30 Henry UL the following writ issued to the 
lord justiciary of Ireland, confirming former writs on this 
subject, and directing that all the writs current in Bug* 
land, should likewise be made current in Ireland, under 
the king's new seaL The writ is as foUows :— - 

• Rot. CUns. Turr. Load. 19 Han. III. 1887. 
f Rot. Ptt 11 Hmi. III.iii.d,Tarr. Loud. 
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De legibtu AngUcanu in Hibemia tenendii. , 
*' Rex^ &c. quia pro communi utilitate terre 
et imitate terramm r^s^ rex vuUy ei de communi consiUo 
regis provisum eitj quod omnes leges et consueiudmes que 
in regno AngUe tenentur in HibemiA teneantWy et eadem 
terra eisdem legibus subjaceat ac per easdem regatur, sicut 
dominua Johannes rex cum ultimo esset in Hibenii& 
siaiuit etjieri mandavit. Quia etiam rex vult quod omnia 
brevia de communi jure> que currunt in Anglia, similiter 
currant in Hibemia^ sub novo sigillo r^s. Mandatom 
est archiepiscopis^ &c. quod pro pace et tranquiUitate 
ejusdem terre, "pereasdem leges eos regi et dedud permits 
tanij et eas in omnibus sequantur. In cuju8> &cjre8te 
rege apud Wodestock 9 die Septembris."* 

Prince Edward, as lord of Ireland, having been pr^ 
vailed on to issue, or rather the chancellor having issued m 
writ, against the bishop of Lismore, which, in its nature^ 
was contrary to law ; it was superseded in its effect by a 
writ of the king's. '' Quia vero dictum breve tarn dissonum 
est, et contra leges et consuetudines in r^no nostro 
tentas." 

" The writ is as follows : — Rex, thesaurario et baronibus 
de scaccario Dublin, salutem, quia, de assensu et voluntate 
prselatorum et magnatum terrse Hiberniee, dudum fuit 
provisum et concessum, quod eisdem legibus tenerentur in 
terra ilia quibus homines regni nostri utuntur in regno 
nostro Anglios, quod eadem brevia, quoad terras et tene- 
menta recuperanda, teneant in terra ilia, quae tenentur 

• RoUPatSOUaiuIII. 
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in r^no prGcdicto swnt josta. Et dicta provisio et con- 
•cessio omnibas retroactis temporibos fuerunt obtenta et 
approbata^ miramur quam pliirimum quod (sicut ex insU 
nuatione venerabilis patris Thorns^ Lismorencis episcopi, 
accepimus) emanare permisistis ex cancellaria Edwardi 
filii nostri in Hibernia^ contra consue tue Hfte m obientam ei 
formam brernum in regno nosiro usitatam. Breve in- 
frascriptum contra prsefatum episcopum in h»c verba :-^ 

*' Edwardus^ illustris regis Angliae primc^nitus^ ad vie 
Waterford^ salatem^ prsecipe Thomse^ Lismorensi episcopo^ 
quod juste et sine dilatione reddat Waltero^ episcopo 
Waterford, Maneria de Archmurdeglan, Kilmurdri^ et 
Motha> cum pertinentiis^ quse clamat esse jus ecclesis susb^ 
et in quae idem episcopus non habet ingressum, nisi per 
Alanum^ quondam Lismorensem episcopum^ cui Griffinum^ 
quondam Lismorensis episcopus^ qui inde injuste et sine 
judicio disseisivit Robertum quondam episcopum Water- 
ford predecessorem episcopi^ post ultimum redditum^ &c. 

" Quia vero dictum breve tarn dissonum est et contra 
leges et consuetudines in regno nostro tentas, et formas 
brevium nostrorum ibidem approbatas^ prsesertim^ cum 
breve ingressus non transeat tertiam personam^ nee ratione 
intrationis in terram aliquam^ post mortem alicujus^ oom- 
peratj actio alicui de terra illa^ nisi illi^ cui per mortem iUam 
jus debetur in eadem^ nee enim dicitur intrusio, qui jure 
hsBreditario^ vel ratione ecclesiie suse^ succedit predecessori 
fiuo in hiis de quibus idem predecessor fuit seisitus in domi- 
nico sue ut de feodo^ die quo obiit^ vobis mandamus quod si 
dictum breve^ a cancellario priedicto in forma praedicta^ 
emanaverit, executionem ejusdem brevis supersedeatis. 
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• 

▼ocantesi dne dilatione, quiequid per idem breve actuib 
fuerit in curia pnedicti filii noetri, Teete, apad Windaor, 
27 die Januarii. £t eodem mode scrilritar Adamo le Sole!^ 
jiuddario Hibemiae^ et Walerano de Wellealejj et eocui 
auif itinerantibiu, at sapra."^ 

The fbUowing ia a deciaion of the Court of Kia^a 
Bench of England, extracted from the Pladta Roll, of the 
thirteenth year of king Edward the First, anno ISSM, 
preserved in the Chapterhouse at 



«t 



Triniiai. anno dedmo teriio. Majus Record. 
Pladtam tangen custod. terrarum et corporum eonm 
qui sunt infra etatem in quo oontinetur in fine ejusdem ^-* 
' Et cum una et eodem lex esse debeat tarn m regno 
AngUw quam Uibemue. Ideo oonsideratum, est/ " ^bc^— 
Rot. 70.+ 

The parliaments of Ireland, held in the 9th of Henry 
V. and the 7th of Henry VI. made representations to 
those kings, among other grievances, of the hindrances 
which Irish students of the law met with at the Inns cf 
Court in London, when they went there to study, in 
which the unity of practice of the laws in both countries 
is set forth. These statements are given hereafter in 
full from the Close Rolls, but the passages referring to the 
students at law, are here inserted. That of 9 Henry V. 

• Prynne, 8M. 

-f It may also ba fooiKl in the jibbretiatio Pladtorum^ Ric. I. 
a Edward 11. printed by the Conuuissioners of Records of £ng* 
land, p. 808, 6, It is also cited by lord Coke in First Imti- 
tutet, 141. 
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18 in the Norman French language^ of which the foUow^ 
ing is a translation : — 

** Item — Your said lieges show, that whereas they are 
ruled and governed by your laws, used in your realm of 
England, to acquire the knowledge of which law8> and to bo 
well informed therein, your said lieges have sent able peru 
sons, of English blood, bom in your- said land, to certain 
Inns of Court,* where, from the time of the conquest 
of your said land, they have ever been received, until 
lately that the governors and company of the said Inns 
have refused, and would not receive the said persons into 
the said Inns, as they had been accustomed to do. There* 
fore, may it please your' most gracious lordship, to con« 
sider this matter, and ordain due remedy^ that your laws 
may continue and not be forgotten in your said land."t 

That of 7th Henry VI. is in English^ as Mlows:— « ^ 
'' Item, for asmoche as yo' lawes of this land, in every 
of yo' co'tes, at all tymes have beyn used, both in pledyng 
and jugements givyngs, after your lawes used in Englond^ 
and the lemed men here, yo' said lawes, lemet in Innesof 
Co% in yo' realme of Englonde, into nowe late that thti 
beyn refused to be had in Innes of Go% contrary to thai 
that hath been used afor this time. We beseche yoa 
that ordenauncez be made yere that yo' liege people of 
this land, y* comyth thedir for ther said lemynge, may be 
rescayvet in to Innes of Co't, as they have b6 of hold 
tyms ; so that yo' lawes in this land may be contynnet 
forth ; considerynge yat ellys whan yese y^ nowe beyn heie 
lamet beyn dede, there shal be none in this land that shaH 
conne your lawes, lasse than it be leniet yere, the whkh 

• HoHslIet d« Courts. t Rot CUnp^ Hib. 9 Hen. V. 
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will be a great disprofite for you^ and grete hynderyng for 
us y</ pour li^^es."* 

Special care seems, at all times, to have been taken to 
presenre the uniformity of the Irish and English law — 
no change could have taken place in the former, but what, 
from time to time, had been made in England. The Irish 
lawyers were all educated in England, and the early judges 
were mostly Englishmen, sent over to administer the 
English law in its purity. The viceroys were also Eng- 
lish, or what might be considered the same thing, Irish 
noblemen, in possession of large estates in England, aa 
the earls of Ormond, &c. &c, they generally held the 
sword but a very few years; from the year 1173 to 1200, 
there were no less than seventeen chief governors : in the 
thirteenth century, forty^ix — ^in the fourteenth, ninety" 
three — ^in the fifteenth, eighty-Jive — ^in the sixteenth, 
seventy-^ix — ^in the seventeenth, seventy-nine — ^in the 
eighteenth, ninety-four ! All were naturally attached 
to the English laws and customs, but held the sword 
for so short a time, on an average, not two years, that 
none were long enough in Ireland to form laws or cus- 
toms in accordance with their own notions. The cus- 
toms of the mere Irish were, indeed, different, but they 
had no influence on the administration of the laws. Where 
the Irish had power they superseded the English law 
altogether, and introduced the Brehon, or Irish law, but 
where there was English rule there was English law. 
The viceroys and the judges knew no laws or customs, 
but those of England ; and when that was the case, no 
arbitrary variations could have occurred in the administra* 
tion of the English law in Ireland. 

• Rot Clans. Hib. 7 Hsn. V I. 
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The fbUowmg doconients shovr the appointment of cei^ 
tain English lawyers, to high legal offices in Ireland^ as 
well as the anxiety of the king for the due administration 
of the law : — 

'f Quod mmitiri regis mfriucripU 9mi ad certam diem 
inHibemiA. 

** Rex dilecto et fideli soo Roberto de Bousser, salntem: 
—Cum oanstitnerimus vos capitalem jnstidarium nostnim 
ad placita josticiarium nostrum Hibemiae sequenda, una 
cum aliis fidelibus nostris tenendum^ quamdiu nobis pla- 
cuerit, prout in litteris nostris patentibaa ind^ confectis^ 
quas Yobis per latorem prssendum mittimus^ plenius, 
oontinetur; vobis^ sub forisfactura omnium quae nobis 
forisfeusere poteritis> mandamus, quod omni excusadone 
cessante, sitis apud Dubliniam, in Hibemia, in festo Sancd 
Michaelis, proximo futuro, ad exercendum et faciendum 
officium supradictum, juxta tenorem litterarum nostrarum 
predictarum et adujvamentum, quod nobis in hac parte £ii- 
cere tenemini, coram thesaurario, scaccarii nostri Dubliniae, 
cuiinjunximus quod hujusmodi sacramentum ibidem a vobia 
hac vice redpiat praestandum, nos in cancellaria no6tr& 
de die receptionis litterarum nostrarum praedictarum, et 
ubi, per praefatum latorem subpoena praedicta, per litteras 
vestras certificantes. Teste r^e apud Nottingh. xvL die 
Jul. per ipsum regem.. 

'' Consimilia brevia diriguntur subscriptis, mutatis mu« 
tandis, videlicet :— 

" Adoe de Lymbergj cui rex commisit officium cancel- 
larii regis Hibemiae, habendum quamdiu rex placuerit. 

*' Roberto de Storburgh, quem rex constituit capitalem 
baronem de scaccario^ DubliniL 
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'^ Hujgatii d§ Cokt^kf qui oontitiiltiir iimt biioimi, 
deeodem Sciooirio. 

" J%omaf de Ltmih, qui coostitiiitiur eapiftdiii jiiili« 
dariuB ad placita joBtidariam regis Hibernw, seqimcb 
incasa quo Robertm deBcmerj partes illaa adirenolnerit* 
et secundariuB aiidem^ Robertas^ partes illas adierit. 

** TkowMf d€ Denie^ qui oonstituitnr aeemdaiins jua- 
tidarius ad placita in banco Dublinii. 

** Jokmrnd de Kirkebyihare, qui conslitaitiir seomi- 

darius ad pladta justidarium HibemisB sequenda> m 

casn quo Thomas de Loutb, fuerit eaintalis ad plaoila 
ilia.-* 

In the tenth year of Edward the Third, the Mbvring 
writ was issued >— 

Pro hominibus terrm Hibenut, 

" Rez, justidario^ cancellario, et thesaurario snis EB« 
bemin^ saLutem. Ex parte probomm hominum partium 
pr»dictarum nobis est ostensum, et fauna puUica, imm) 
podus in£amia, hoc divulgate quod vos et alii ministri, ac 
offidarii noBtri ibidem, personarum acceptores, et de- 
ferentes hominibus plusquam juri, pari 1^ non tractatis 
potentes, mediocres, et simplices homines diets terrae; 
nam nimis defertis et fiivetis potentibus, permittentes eos 
et eorum complices opprimere pauperes, et grayare yidnosj 
jura nostra invadere, et ea sibi attrahere, potestatem re- 
giam usurpare> debita nostra detinere, novitates inchoare, 
et fadnora varia perpetrare, quorum proterviam reprimere 
non curatisj set sine legis fraeno, sublazo vestro regimine, 
inpun^, per deria propritt voluntatis. 

• A.D. l8S4,Ciaiu.8 Edw. Ill.m. 19, d. inTnrr. Load; 
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sob tde K legiuKi& quitet 
iajimgf ■tWj qmtiBiis cucft duraclioMiii 

aoBcilndiM UiMnialiei» eqpil hfjb 
flt mmgtim fitf pmr kgm m 

wvitM ct panpcm* noteB ct ipMtit> do^fMtMOB ^ 
• ■l iM MiM, nu plat qmm alio am &TenlM ; act pttrtt 
aagmUi bEsetis Kahtmagj ooalbrvtiitM booott «l VxmAiii* 
iflt, provt eomm ezoemn erpnat, iAiA ciit%tntaii 
talher super liik tqb babentes q«od eos qui jam vobii 
aaper boe detnbmit, obautaaoara £M»tia ; naaqiit tt^ 
tram prodenetam debeamua ax bac marito eommandait. 
Teste rege, apad Wodealdk^ iL die Janii^ per ipaom i«g«m 
«t consilinm/** 

It appears by a writ of 19 Edward III. tbal BnglUi 
judges, and bi^ legal officers, were appointed to ad» 

• A. D. 1SS6, CUos. 10 Sdw. III. m. 17, d. InTarr. Uad. 

a 
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miniater the latr in Ireland, and that when any de« 
Tiation from the practice occurred by the appointment 
of others, they were considered " imt^ficienies et mdmu 
idonei" ** in legis iubveriianem, et JideUum noiirarum 
parHum earundum depressionem manifesiamj* and, tfaer^ 
fore, the king considering that ^^ negoHa noiira m terra 
predietaper hoc non modicum pot$eni prosperuri,** anppliet 
an immediate remedy. 

^* Quodjuttidarain HibermA, tarn ad commuma plaeUOf 
quam adpladta juitidarium regis MequentiOj AngUd et§e 
deberent. 

** Rex justiciario sno Hibemiae, et ejns loenm tenenti 
8alatem.-^nm nnper per nos et consilium nostrum ordi- 
natum fherit et concordatum,quod justiciarii noatri, tam ad 
communia placita quam ad pladta justiciarium nostrum 
Hibemiae sequentia, AngUd esse deberent^ et quod ne- 
goiia nostra m terr& predictA per hoc non modicum poS" 
sent prosperari : Ac jam intelleximns a nonnullis quod 
quidam justiciarii, insufficientes et minus idonei, in parti- 
bus illis contra formam ordinationis et concordiae praedic- 
tarum constituuntur, in legis subversionem et fidelium 
nostrorum partium earumdem depressionem manifestam : 
Nos, nolentes mala hujusmodi sine apposidone remedii 
diutius tolerare ; vobis mandamus quod, habito cum illis 
de consilio nostro partium illarum, super statu justi- 
ciariorum praedictorum avisamento pleniori, qui, videlicet, 
eorum sufficientea et idonei fuerint, et qui non, de eo quod 
ind^ inveniri contigerit, nos sub sigillo nostro, quo utimur 
in terra predicta, reddatis distincte et apert^, sine dila* 
tione certiores; ut inde certiorati, alios loco minus ido« 
neorum, prout decet, constituere fadamus. Teste rege 
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apud Westm. iii. die Marcii, per ipsum regem et oon- 
silium."* 

It is difficult to imagine evidence more oondosiye^ of the 
perfect identity of the law of England and Ireland, both 
in theory and practice, in early times, than what has been 
already given. For the practice of law during the end 
of the fifteenth and in the sixteenth century, it may be well 
to fortify the evidence by the opinions of the most emi- 
nent sages of the law ; we might quote many, a few 
will suffice. Sir John Davies was the best lawyer and 
most inquisitive historian who wrote on the subject; 
he was of English birth and education, and well ac- 
quainted with the laws and records of both countries ; in 
the speech which, as speaker of the Irish house of com- 
mons, he delivered to the lord-deputy on the 2d of May, 
1613, he says — *' DaubileiSy though the rest of the or* 
dmary courts of justice began with the first plantatton of 
the English colonies herey yet the wisdom of the state of 
England thought it fit to reserve the power of making 
laws to the parliaments of England for many years after." 

Sir James Ware says — '^ The generality of historians 
have been mistaken, in ascribing to king John the intro- 
duction of the English laws into Ireland, which indis- 
putably had an earlier source. For upon the successful 
expedition made into that country, anno 117% by king 
Henry II. it was then reduced to the model and form of 
^e English government in church and state."t 

* A. D. 1338, Clfiai. 18 £dw. III. part. 1, m. tS, d. in Turf. Lond. 

t Htrrti*! War*, II. 7, 8. 

b2 
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*^ Thus^ in fill his grants to Fits-Sttpli6n, Cogan, tmcj, 
and others^ he reserres certain knighV$ fees. To these 
reserrations of knight's fees were incident wardships^ 
marriages, reliefs, aids for making the king's son a knight, 
&o. &0. Now the king could not receive these incidentf , 
if the laws had not given him means to come by them, 
whidi, of necessity, must be by sherifis, offieers of justiot, 
and other ministers, according to the course appointed by 
law in his courts, and, therefore, it necessarily foUowa, 
that he granted the laws of England to Ireland, ereeted 
the ooiirts for the execution of them, and for bringing in 
the profits of his grants, otherwise his reservations would 
have been idle and fruitless. The same may be said of 
the grants and reservations made by earl Strongbow, w|io 
died in \\^Q, about four years after the submission ctf the 
Irish ; and he also reserved English tenures, which ne- 
cessarily imply English laws ; and the same may be said 
of many other grants, made in the reign of king Henry 
the Second."* 

Sir Richard Bolton, lord chancellor of Ireland, 1044, 
quoting the above says — " So as now the common law of 
England became the proper law of Ireland, and because 
they have parliaments there, whereat they have made 
divers particular laws concerning that dominion, &c &c. 
it appears that Ireland is governed by laws and customs, 
separate and divers from the laws of England." €(ir 
Richard then enters into a discussion, to show that tiie 
laws of England were only established in the shire ground 
of Ireland. The object of the essay was to prove that 

* Harns*! Ware, 11.80,81. 
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Ireland was not boimd by Efigliali MtatuUi^ or acts of par- 
Haikient; until they were confirmed by the jparliameBt of 
Irdadd. 

Lotfd Coke in the first Inettitutes, 141^ quotes a decisimi 
of the Star Chamber:—'' Terra Hybemia inter se habel 
parliamentum et omnimodas curias prout in Anglia, et per 
idem parliamentum &cit leges et mutat l^;es> et illi de 
ebdem terra non obligantur per slatuta in Anglia> quia 
BOB habent milites parliamenti."* 

Further, in the fourth Institute, 340>he says*-'' Of the 
kingdom of Ireland^ we shall not need to undertake 
another work to write of the courts of justice there, for 
they have the same which we have in England and the 
same lawy saving where some that have written of them 
have in some main points mistaken the matter ; we will 
convince the same by matter of record." 

Other opinions might be adduced in support of the points 
under consideration, but what has been said is so conclur 
siv^, more might be justly deemed impertinent. 

The following document cannot be considered legal evi- 
dence, yet is it worthy of preservation, as it throws seme 
light on the nature of ancient tenures, and will have its 
weight as a historical document. It was entered ob th^ 
Black Book of Christ Church cathedral* Dubliu^ in the 
reign of queen Elizabeth^ and therein is stated to have 
been transcribed from an old book of the conquest of Ire- 

• 8 R.S. IS. In C«B«ra SttUaU, 1 lUa. Y HI. 3. 
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land, which " John Caddell haih." The language it, nd 
doubtj different firom the English of John's days> bat thai 
is not a valid objection to the genuine character of the do* 
cnment, because the transcribe into John Gaddell's book, 
would naturally make it intelligible to his readers by al« 
tering the spelling and modemiaing the diction. 

''tab knights tbnubb and bbbvicb. 
''Memorandum at y* time that king John was in Ireland^ 
divers, by his fiader and him enfeoffed, did dught (doubt) 
of their tenure, and in what manner they should do service 
to him for their leuery, made this petition unto him. 

^BTITIOK. 

" To the honorable and right puissant seignur Joluti 
kinge of Englonde, lord of Ireland, duke of Normandy^ 
and Acquitain, also earl of Anjewe, prayeth you, your 
humble tenants, that whereas your honorable fader, and 
you, of your right large lordship to us, have given lands to 
hold of you and your heirs, to sume of us by knightes 
service, to sume one fee, to sume two fees, to sume three 
fees, or more, by knight's service, to sume one, two, or 
three knights' services, and to sume by half, third, fourth, 
6r further part of one service, to some by service of one 
Serjeant a fote, and to sume by sume of the said services, 
when escuage, or royal service runneth, and to sume by 
service to pay certain money, when the escuage runneth; 
and wee know not the tyme, neither in what manner, your 
service aforesaid shuld be done by us to you. Prayeth, 
therefore, your benign lordship, that you would certify us 
thereof to that default, (because of our ignorance to pay 
unto you your due sends) be not found in us, for the love 
of God, and in the way of charity." 
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AN8WSB. 

^' The king will, that every man aboif written^ do the 
«boif written service^ when the escuage runneth, that is, 
when the royal service is proclaimed, and that service is, 
when the king, by common council of hu tenants j send in 
oerten day and place, by warning of forty days, at least, 
to do battayle, other to ride an hostyng for forty days, other 
more or less to warr upon his enemyes for the time being, 
then every man that holdeth his land by knight's service, 
ether holdeth oone, two, or three fees, by knight's servioe, 
other holdedi by service of oone, two, or thvee knights, 
for every service, fee, or knight, aboifaaid, he is bound to 
have, at his costs, in the company of his lord for the time 
of the battayle, or riding to the hosting, as is aboifisaid, 
oone able man, armed in manner of a knight; that is to 
saye, in old time, every man shall be armed with haobricks 
and helms, with shelde, spear, and sword, being upon an 
able horse ; but now the king will, that the said man be 
armed as knights do use to be armed in the same country. 
And every man that holdeth by half, third part, or fourth 
part, of oone service, to have company to performe oone 
servioe, if he will ; and every man that holdyth his service 
by oone seijeant of fote, he is bound to have in company 
with his lord (as aboifsaid) one able man in old time with 
a spear, ^elde, and long knyf ; and now the king's will, 
that they have bowe and shafts, with a sword, as Serjeants 
of fote doth use in the country; and if any that hold by 
knights, other by one, two, or three fees, by knight's ser* 
vice, make default of servioe, the king will, that for every 
service on fote, he shuld pay to his lord for every day 
twelve pence, and if any that hold by servioe of a serjeao^ 



SIB tSELANS. 

of fote, make default of hb wrvice, should pay to his lord 
eterj day six-penoe, and he that hold his land by aenriee 
to ]tey oertain money, when the evcuage ramMA, sb Uk 
hhn do, and so God sare the 



The tysten of talliage and aids 'Was adopted in Irriand, 
iBcimedktely alter the English eonquest, as soon as Htm 
settlement of the oomtry allowed it to operate. 

On the Close RoO of 3 Henry III. in the Toiler of 
Lon^A, is the fSoUowiilg entry :-^'' Mandatmn eat Gat- 
fHdo de Mariseo, jnaticiario Hibende, qnod tatis^giirai et 
efficax aitiE9iom dTitatibos, burgis, et doariniK domiai 
jegis^imponi faciat, unacum donlkino H.DuUfarii, iirbhiepiil-» 
copo, cui ideiki datns est in mandato, et quod poiiftnt a te^ 
gibus Conhath et Todmond, et aiiis regibus Hibemii^ et 
biaronibus, qui de domino rege tenent in eapite, cvnn eflclieff 
auxilio si dominus rex benignior eis semper inreniatfor 
in agendis suis. Et mandatum est eisdem quod pecunism 
iilam collectam per nuncios discretos et fideies quam cxtius 
poterint in Anglia domino rege tran^mittant, sicut melius 
Tiderunt expedire. Datum apud Cailham, deciuio die Nor. 
anno, &c." 

This order or mandate, directs the lords justioiury to 
levy talliage, and an effbctaal aid on all the king's crtiei 
Md boroughs, and that he and the archbishop Of Dcrblin, 
should call on the kings of Connaught and Thomond', and 
the other kings Of Iceland, and the barong, who held cfike 
king in ct^ite, to graiit th4 king an effectual aid. ThOse 
barons who b«ld of fh^ ktds of Ldnater, Ulster, Meafh, 
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Sec were taxed by their own lord^ who tield of tho king 
in chief. This is the first instance on recovd^ df an aid 
being demanded froiii the' kings and bai'oni of lireland^ 
and of the levying of talUnge and an aid on the' cities and 
boroughs of Ireland, which apparently i^Hw done as a- l^gal 
and rightful exercise of the king's autkodty. 



The first instance on record^ of ike magtaatcis oi^ batons 
of Ireland, being summoned to render feeryice to tho' king 
out of their own country, by reason of fktar tenures, in 
fide qua nobii tenemini, was in the tiiirteenth yebr of 
king Henry the Third, A. D. 1327. 'The snttmiMn is 
on the Close Roll of that year, in the Tower of Londdn, 

as follows : — Rex , &c. salutem, Sckltis 

quod cum faissemus apud Portesmouth A die Saricti 
Michaelis in xv. dies pteati ad ttanfl^etandoiB sieut 
firmiter proposuamus: venit iliac ad nos Cknqea BritanAiie 

nobis fecit ibidem de Britaimla tenenda de 

nobis. Cumque de transfretatione nostra criler comiiei et 
barones nostros longius haberetur tractattis tandem per 

consilium predictorum fintenit. distidiilius 

passagium nostrutti usque ad instalns dausum Paschie 
anno, 6ct. xiiii** unde non oportet quod ad preiena id not 

yeniatis in Anglia sicut prius vobis mand ,.,,:damind 

indubUanter sumiu transfretatur ad predictiun terminum 
dausum Paschae. Vobis mandamus firmiter injnngentes 

fyijide de nobis tenemini qtiiettenus nuUo mode 

apud London, die doilainica in ramis palmarum anno, &c. 13^ 
ie quinio tniliium Ua paraU eqmi ei armis ad irantfreian^ 
dum cum corpore ndstro: quod vobis ad multtplioes' gra- 

tiarum teneamur JLtyiH^ OdtiSlStk, k6. xi. 

venirent in xv. cues et ..., videlicet. 
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Waltems de Laacy, se quinto/ 

Hugo de haacj, se quinto,^ 

Waltems de Ridelesford^ se altero/ 

Maaricius filias Geraldi, se tertio/ 

Matheos filias Griffinij se altero, 

Philippas de Barrj, se aliero»* 

Willielinas de haacj, se alten>> 

Theobaldua Pinoenia, se tertio/ 

Willielmus de Marisco, se altero/ 

GFenddua de Prenderdast> se altero, 

Willielmos de Wigomia, se altero vel solus bene paratos/ 

Johannes de Clahull, se altero,* 

Stephanus de Hereford, solus,^ 

Hugo Gaurel, se altero, 

Patridua de Ck^urcy, se altero,' 

Ricardus de St. Michaele, solus, 

Johannes filius^Thomae, solus," 

G^aldus de Rupe, solus," 

Johannes filius Dermitii, solus,* 

David Basset, 

Nicholas Parvus.' 

Galweyaet Alanode GhJweya, quod ipsi 

sint ad eundem terminum cum equis et armis ad transfre- 
tandum cum rege. 

^Lordof Meath. ^ Lord of Knockgraffen, also 

^ Earl gf Ulster. called deBraose. 

* Lord of Bray. * Lord of Balrothery, ia the 

* Ancestor to the £arl of Kildare, county of Dublin. 

* Lord of Olethan. ^ Lord of Bray. 

' Lord Butler, ancestor to the * Lord of Kingsale. 

Marquess of Ormood. "* Lord of Desmond and Deetee* 

* De Montemarisco, or Mont- " Lord of Fermoy. 

morency, Lord of Stoneford ^ Lord of Ratbdown, originally 
and Lateraghy in Tipperary. Irish. ' Petyt. 
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All these were barons of Ireland^ and by these writs 
were summoned to attend the king, according to the re- 
spective services due for their lands, some with five knights 
fully caparisoned and prepared, others with three, and 
one, and others alone. This occurred in less than sixty 
years after the coming of Strongbow, and exhibits satis- 
fiictory, and conclusive evidence, of the perfect estab- 
lishment of the feudal law in Ireland. 
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CHAPTER XI. 



SABLY COUNCILS AND PARLIAMENTS OF IRELAND. 

The early councils of Ireland were assemblies of the 
prelates^ magnates^ and chief tenants of the crown^ similar 
to those of England. The legislative parliaments, imme- 
diately after their institution in England, and in their im- 
perfect form, were introduced into Ireland, where the 
improvements of their constitution were adopted as they 
arose, and finally, after their complete and final ar- 
rangement in England, they also acquired in Ireland the 
state in which they continued till the union of the two 
parliaments. 

In 38 Henry III. writs similar to that mentioned in 
page 74, directed to the archbishop of Canterbury, is- 
sued to the archbishops and bishops of Ireland, requiring 
their counsel and assistance. Similar writs were also di- 
rected to the magnates of Ireland at the same time. That 
to lords spiritual was as follows :— 

" Rex, universis archiepiscopis et episcopis in Hibernia 
constitutis, 8alutem..^Cum rex Castellw, cum multitudinu 
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exerchus Christianorum et Sacacenonun^ teiram noetram 
Vasconise^ in quindena Paschae proximo fatura^ ingreesums 
sit hofitiliter^ ad terrain illam destraendam et oecnpaBdan^ 
ac per introitum ejusdem teme^ si earn optineret^ quod 
absit^ terras nostras Angliae et Hibemis invadere aspiret ; 
nos^ super tarn arduis et urgentibus negotiis consilium 
vestrum et auxiUum requirereproponentesy vo» reqmriniusy 
in fide qud nobis teneminiy affectuos^ rogantes quatinusf^ 
sicut nos et honorem nostrum^ necnon et indempnitateHi 
corporis nostri diligitis^ nuUatenus omittatis quili^ in in- 
stant! mediae quadragesimee^ conveniatis apud Dublin 
coram Jobanne iilio Gkdfridi justiciario Hibemise^ (quern 
propter boc ad partes illas mittimus) audituri yoluntatem* 
nostram super prsedictis negotiis, quaa idem justieiarias 
vobis tunc vivk voce plenius exponet, et cum ains magna- 
tibus terrse nostrse flibemis, quibus id injunximos, super 
eisdem negotiis tractaturl, et consilium vestrum et auxj- 
lium adbibituri. 

'' Et vos, circa dictum diem, provideatis et deliberetis, 
quam bonest^ et potenter nos, in tarn urgent! et inex- 
cusabili necessitate, de bonis yestris yelitis respiieere ; in- 
ducentcs efficaciter subditos nostros quod nobis in tanta 
necessitate et periqilo munific^ subveniant. 

" Quia nullo tempore futuro tantum indigebk&us, deo 
dante, subventione amicomm noatronnB quantum in pr»- 
senti indigemus. Testibus Alianora r^n& nostrft, et Ri- 
cardo comite Comubie apud Westm. xxix. die Deoeikibris. 
Per reginam, comitem, et totum concilium."* 

• A. D. 1853, Pat. 38 Hen. III. m,3» i» Tfirr. LonO. 
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On the Plea Roll of the fifty-third year of king Henry 
the Third, in Bermingham Tower^ is enrolled the fol- 
lowing statute, enacting the uniform use of the weig^ 
and measures of the city of London, r^ulating the sale 
of wine, and the wages of servants, in Ireland, vix:— - 



'' Provisum et statutum est de coniiiio dommi Robert! 
de Ufford, capitalis justiciarii Hibemie,et aliorum fideliom 
domini Edwardi, qui sunt de ^'us comiiio, et de camemu 
omnium magnatum et totiut communitatis Hibemia, quod 
una et eadem mensura cujuslibet generis bladi, una et 
eadem ulna, sint de cetero per totam Hiberniam que sunt 
in dvitate Lcmdinii usitata et approbata. £t quod aliquis 
de cetero, qui aliqua vina habeat venditiope exponenda 
dolium yini non vendat nisi ad precium quo poterit dimi- 
diam marcn lucri reportare. £t quod aliquis servientiuiii 
qui bladum redpere, debet et consueyerit pro pastu soo 
de cetero non recipiat nisi mensuram bladi, scilicet quar- 
terium Londinii, ad duodecim septimanam. £t si aliquis 
serviens hoc contempserit, et ad recipiendum negligens 
fiierit, bene liceat domino suo ilium p^ corpus suuin 
castigare et imprisonare*" 

Henry the Third, having made his son, prince £dward, 
lord of Ireland^* all acts were done in his name.— 
This statute, therefore, was enacted by the lord Robert 
de Ufford, chief justiciary of £dward in Ireland, and the 
other fedthful of the lord £dward, who were qf his com^ 
cily with the consent of all the magnates, and the whole 

* In the 40th year of hii reign, 1854, when a writ istaed to le- 
galize the prioce*t leal ai the great leal of Ireland. Rot. Pat, 40 
H. III. m. 18» in the Tower. 
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commons of Ireland. It is believed to be the first in- 
stance, in either country^ of the enactment of a kw in 
which the words so clearly express the consent of the 
magnates and all the commons^ to the enactment of a law 
for any purpose but the imposition of a tax. The com^ 
9to$u here mentioned^ must have been the community of 
the barons^ or of the tenants in chief of the crown, whe- 
ther by a representation, or by summons to all, is not easy 
to say. It might, however, have been the special instruc- 
tions to Ufford, the justiciary, that to legaliase any statute 
made by him and his council, it should be necessary to 
have the consent of the magnates, and the whole commune 
concilium regni, as we have instances- afterwards of 
writs from the king, directing English statutes to be 
promulgated and enforced in Ireland, without any re- 
ference to the authority of the Irish parliament. This 
statute, although passed with the avowed consent of the 
magnates and commons, may have had its force from the 
enacting power of the king, represented by, and vested 
in prince Edward, if the power of the justiciary and his 
council was limited, as suggested, and later documents 
render this more than probable ; it, therefore, cannot be 
considered, standing alone, as conclusive evidence, that 
the legislative power, was vested any where but in the 
king, though it may be allowed to be evidence of the ap- 
proximation to an alteration of the constitution of the 
country, which is sufficiently evidenced by what has been 
adduced, as to the stateof the parliament of England at 
this period. 

On the Pipe Roll of the 3d of Edward L 1274, is an 
account of the new customs granted to the king by the 
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magnates of Ireland : — *^ Compotus novanim cualfunmnni 
domino regi concenaniin per magnates Hibemltt." 

These parliaments of Ireland^ like those of England at 
the same period^ consisted of the greater harons^ and 
perhaps the repfesentatiyes of the tenants ef the crown 
in the counties. That the cities and beronghs were 
not then represented^ may be inferred from a document 
in the ancient ohartulary of the city of Dublin^ called 
the '' Domudajf Boke of DevyHn Cittie^*' of which the 
following is a translation :— 

''To all persons who shall see or hear these presents, 
the mayor and citizens of Cork, send greeting in the 
Lord. Know ye, that we, in common conncil, by consent 
and assent, and of our voluntary will, haTe granted, lor 
us and our successors, to the mayor and citisens of 
Dublin, the mayor and citizens of Waterford, the mayor 
and citizens of Drogheda^ on the side of Louth, the mayor 
and citizens of Limerick, and the seneschal and burgesses 
of Drc^heda, on the side of Meath, that if it shall hap- 
pen, which heaven forbid, that any person, by what- 
soever authority, shall attempt or presume to impugn, in- 
fringe, or lessen the liberties granted to them (t. e, Dublin, 
&C.) by charter from the illustrious kings of England^ in 
whatsoever manner, in whatsoever places or times, or 
bef(M« whatsoever persons, ecclesiastical or secular, by 
reason whereof, for their defence or protection, expenses, 
charges, and labours, shall of necessity accrue, so oflten as 
we shall be required, we will afford them all counsel and 
assistance to the utmost of our power, saving the rights 
•f our lord the king, and the faith and fealty to him due ; 
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and for onr apportioned share of tlie said expenses^ rated 
according to tlie extent of the means of the said cities 
and borougfasy to uphold the liberties aforesaid, and in ac- 
cordance with the proTisions made by the said citiaens 
and burgesses, we will be answerable to them without any 
difficulty or contradiction. It is also granted, and in common 
council ordained, that once in term, Tis. on the morrow 
of the Holy Trinity, two or three of the most discreet 
persons <^ the aforesaid cities and Uuroughs, shall assemble 
at Kilkenny, to consider and treat of matters concerning 
their liberties, and to adjudge in what most conTenient 
and suitable manner their said liberties may be best pre- 
senred uninjured ; and if one mt more persons belonging 
to the before-mentioned cities, or boroughs, shall presume 
to infringe this grant and ordinance, or shall £eu1 to ob- 
serve the form of the matters above set forth, h^ or fiiey, 
shall be held justly indebted to those who shall duly ob- 
serve the form above-mentioned, in the sum of twenty 
pounds sterling, for their charges, expenses, and trouble. 
In such manner, that af^ he or they shaU have been 
warned to pay the said twenty pounds, and shall fail to 
pay the same, then it shaU be lawful for the parties ob- 
serving the form aforesaid, to arrest the goods of the party 
not observing the same, wherever they shall be found, and, 
without any hindrance or contradiction, to levy in full out 
of the said goods, the said twenty pounds, and to execute 
their will and pleasure upon the ssme. In witness whereof, 
wehayecausedoorcommonseal to be affixed to these pre- 
sents, dated at Kilkenny, on the Friday next before the 
feast of the Holy Trinity, in the thirteenth year of the 
reign of king Edward." 

a 
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The several documents executed by the mayors and 
superior officers of the other cities and towns within men- 
tionedy agreeing Terbatim with the foregoing, are intlie 
same recostL 



If the cities and towns beibre-mentioned, were then 
presented in the parliament, these agreements for their 
mutual protection and safety, against oontrayenen of their 
rights and privileges, would not have been neoeasazy or 
called for, and therefore, it may be considered a natural 
and condusiye deduction, that they were not then repr^ 
sented in the assembly then called the parliament, which 
was held in the very year these agreements were entered 
into. 

The earliest mention of a parliament, by name, on the 
records of Ireland, is on the great Roll of the Pipe of IQ 
to 13 Edward 1. 1281 to 1283, where the following entries 
are recorded in the Gompotus of the county of Dublin : — 
" Magister MUitum TempU c. toiidis quia Mummoniim nam 
venU ad pariiamentum." 

In the Gompotus of the county of Tipperary for the 
same year, are the following :-i— 

'' Petrut de BemUngham c, aolidis, quia Bummanitut 
nanvenii ad pariiamentumJ" 

^^ Gayndus de Prendergasi c $oUdiiy pro eodem,'* 

These parliaments were the king's high courts of justice. 

In the thirteenth 3^ear of Edward I. the following me- 
morandum is enrolled in the Red Book of the Exchequer 
of Ireland, and is also to be found en the Close Roll of the 
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same year:*-*'' Mem. quod die veneris in festo exaltacionis 
Sanctas Cracis^ anno r^ni r^isEdw. 13, apud Wynton, li- 
berata fuenint Rogero Bretun^ derico venerabilis patris 
Stephanie Waterfordiensis episoopi^ tunc justidarii Hi- 
bemiie^ quedam statuta^/itfr regem ei cotuiHum suum edita 
ei provitOy viz. Statatom Westm. I. Statutom^ poet corona- 
tionem regis editom^ et Statutum Olouc et Statutum pro 
mercatoribns fiacta^ et Statutum Westm. II. mportiamento 
regis pascluPj annopredicio, provisum et factum^ in Hiber- 
nia deferenda et ibidem prodamanda et obaervanda." 

The first are declared to be statutes eaacted by the king 
and his council^ the hitter enacted in the kinig's parliament, 
id esty the king's court of justice, which were transmitted 
to Ireland, to be there observed as the law, although par- 
liaments, or assemblies called parliaments, were held pre- 
viously in that country. 

On the Patent Roll, in the .Towet of Londcm, of 19 
Edward I. m. 3, is a writ, dated at Bergavenny, 6 October, 
directed ammbut fideWnu in Hibemia, redting that J. 
archbishop of Dublin, William de Valentia, earl of Pem- 
brdce, G.earlof Gloucester and Hertford, Roger le Bygod, 
earl of Norfolk and marshal of England^ and many other 
barons and magnates, having lands in Ireland, had freely 
granted to the king a Jifteenih of the moveables of 
themsehes and their tenants in Ireland, to be disdiarged 
of other incumbrances, by which they were mudi bur- 
thened, as in their letters patent more JUlfy is contained; 
that the king required them to pay the same to Thomas 

* CUiit« 13 Edw. !• nu 5t dono. 

8 2 
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Cantok^ chancellor of Ireland^ whom the king had sp* 
pointed to reodre it. '' Et quid nobit m kdc parte fece^ 
riHs seu duxtfUU fitd^ndum^ vestrum qmlibei per num 
Uierai nobU re$cribaly ui ex hoc icire poterimutj in quanta 
JideOiaiii et qffectionit ardore erga not geritit vestra vota^ 
And the writ declared^ that the grant should not be coft* 
ddered a precedent thereafter. 

On the same toll^ m. 3^ is a writ as follows 2^-" Hex, 
omnibos balliris et fidelibns suis ad qnos^ ftc salntem. 
Sciatis^ qnod cum dilectos et fidelis noster Theobaldus de 
Verdon^ qaintam<'4ecimam boncnmm soonnn mobiliQm, 
necnon homimtm et tenentium iuorum^ infra libertates snais 
in Hibemi&^ quantum in ipso est, nobis conoesserit gratios^^ 
sicat ipse et alii fideles nostri in AngHa nuper feoenmt, 
volumus et concedimus^pro nobis et heredibus nostris, qnod 
concessio ilia prefato Theobaldo seu heredibus suis, Tel 
hominibus eonimdem libertatum, aut iisdem libertatibns 
non cedat in prejudidum, vel trahitur in oonsuetudlnem 
seu oonsequentiam in fiiturum. In cujus, &c. 10 Not. 

*' Consimiles literas . de data predicta habent Rogerus le 
Bigod, comes Norfoldse et marescallus Anglise, Richardos 
de Burgo, comes Ultonias, Agnes de Valentil, ardiiepis* 
copi, episcopi, abbates, priores, hospitularii, templarii, et 
alii ecdedastid yiri in Hibernia." 

In this case the fifteenth was granted by the letters pa- 
tent of the prelates, nobles, and lords of sdgnories far 
themselves and their tenants. From this, is it not evi- 
dent, that consent to the grant was alone necessary on the 
part of the grantors, and that it might be expressed 
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either by a general meeting of the barons and tenants^ 
or by their individual assent expressed by letters patent 
or otherwise ? On an occasion^ in the year 1300, it appears 
that the lord justice Wogan, went round to the different 
counties, cities, and towns, and obtained a grant indivi- 
dually from each community. 

On the Plea Roll of the 25 Edward I. is a writ to the 
following effect :— Bdwardus, &c. Sciatis quod oommissi- 
mus maj<Hi civitatis nostre Dublin, et delecto derico nostro 
Henrico de Cumpton, sigillum et oontraF-aigillum merca* 
Uaum in dvitate nostra predicts, quamdiu nobis placuerit, 
custodiendum. Ita quod major })ecia penes predictum 
majorem, et minor pecia penes predictum Henricum, re- 
maneant, et fadant juxta itaiutum de cammuni comilh 
regni nasiri inde praoiswn. Teste meipso apud Westm. 
3 April, 20*. 

An entry in the Black Book of the Church of the Holy 
Trinity, Dublin, of the year 1297> the 26th of king Ed- 
ward the First, of the first importance in showing the 
component parts of the parliament, held in Dublin in that 
year, (if it can be relied on as evidence, and there can 
be but little question of its accuracy and weight as 
such,) shows that this parliament consisted of archbishops^, 
bishops, abbots and priots, earls, and the rest of the op^ 
iimaies of the land, t. e. two knights elected in county 
court, summoned by the sheriffs, and two knights elected 
in the courts of the various liberties, summoned by the 
seneschals thereof, but no writs were directed to the cities 
and boroughs. The following is a translation of this 
curious and valuable document, whidi, though long, is 
too important to be omitted :— 
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** The justice^ with the common coQtidl of our tdrd the 
king^ybr the more firm eitabUthmeni of peace in this kuuL, 
ordained and decreed a general parliament to be hdd hert 
at this day^ and to it were called the ardilrishopB^ biahopi^ 
abbots^ and priors^ whoie preience ieemed to be neceaary, 
and also the earls and barons^ and the rest of the most 
eminent of the land> to every one of them was com- 
manded^ that he shoold be here at this day^ &c and like- 
wise the sheriffs of Dubimy Louthy KiltUnre^ tVaierf&rd^ 
T^eranfy Corky Limerickj Kerrey Gnmaugkiy and 
RoicommoHy and also the seneschal of the liberties of 
Meaihy fVey$fordy Kaiherlaghy Kiikenn^y md Ukiery 
were commanded^ (directed) that each of them for him* 
self, vis. the sheriff in his full coonty ooort^ and the 
seneschal in his court of his liberty^ by the aatest of the 
county or liberty^ to cause to be elected, two of die most 
honest and discreet knights of each county or Ifberty^ who 
should now appear in this place, having full power for the 
whole community of the county or liberty, &c to act and 
receive, &c. and that each sheriff and seneschal should be 
here in his proper person, &c. And Thomas, bishop of 
Meath, Nicholas, bishop of Leighlin, and Richard de 
Burgo, earl of Ulster, came, and Richard Taaffe, sheriff 
of Dublin, Walter Hachel, sheriff of Louth, See. Walter 
Tronman, seneschal of Trim, &c. likewise came, and have 
returned their writs, and Walter de la Haye, and Eustace 
le Peer, elected by the commons of Kilkenny, (George de 
Rupe, elected by the commons of Limerick, &c. came, 
and Nicholas, archbishop of Armagh, and the rest who 
were absent, excusing themselves, sent their proxies or 
attornies, viz. the aforesaid archbishop, J. and R. Sec. 
And William, archbishop of Tuam, &c. did hot come ; and 
likewise Hugh de Lees, one of those elected for the county 



fif Limeiick^&a did not come> so they are in miserecordia. 
And in the presence of the said bishops of ]V(eath^ &c. 
and of the earls and barons> and others of the optimates^ 
here appearing of the common council of our lord the king, 
in this land, there were made certain provisions, unani- 
mously by all agreed te^ 40omg ike righi tf our lord the 
kmgy &0. 

*' Imprimis— Because the county of Dublin is much 
disordered, and many parts thereof, separated and dis- 
persed at remote distances from the other parts, as 
well in Ulster and Meath, and elsewhere in Leinster, with 
the Talley of Dublin, &c by whidi they are less compe- 
tent to do service to our lord the king, in his commands, 
and in his courts, and his people are not sufficiently go- 
▼enied or controlled. It is agreed, that there may be 
Irareafter a sheriff in Ulster, as well as in the crosses, 
to make executions in the liberty of Ulster, when the 
seneschal of the same liberty shall be found in de&uk, 
and that the sheriff of Dublin shall not hereafter enter 
into Ulster. It ts ako agreed, that Meath shall be a 
eoonty of itself, as well the lands of the liberty of Trim, 
asthe lands of Theobald Verdun, and all the lands of the 
erosses within the precincts of Meath. And that faereofter 
there shall be a sheriff there, who shall hold his connt;^ 
court at Kenlys, on Thursday after the county court of 
Dublin, and he ahall do execntion in the liberty of Trim, 
when the seneschal of the libeity shall be found in default. 
And the aforesaid Theobald de Verdun, for himself, and 
for Almaric de St. Amand, his tenant, and their heirs, 
grant, that they shall hereafker do suit and service in the 
said county court of Meath, upon condition of being ab« 
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solved from the suits and service they owed to the county 
of Dublin. 

''It 18 also conceded^ that the county of Kildare, which 
was lately a liberty connected with the county of Dublin, 
should also be a county of itself» including the cross lands, 
and all other lands of the lordship of Leinster, contained 
within its precincts, and shall be absolved altogether from 
the jurisdiction of the authority of the sheriff of Dublin, 
and shall have a sheriff fiw itself^ as there is now for the 
county of Dublin, &c 

*' Item — Because some magnates and others who possess 
certain lands in the mardies near the Irish, and other 
lands in the peaceable parts, leave theb lands in the 
marches waste, uncultivated, and without protectioii; 
and the Irish felons, by means of those waste lands in 
their marches, pass and repass freely to commit robberies, 
homicides, and other orimes and injury against the £ng« 
lish, and return without arrest, or hindrance, or impedi<« 
ment^ by which many marches are nearly destroyed, 
for the most part ruined, and the English inhabitants 
in subjection to these felons, or, as if they had fled into 
exile. It is agreed, that all tenants, under whose an-* 
thority soever they may be, unless they adopt means 
and have guards placed in their lands in the marches, in 
proportion to the extent of their lands, to prevent male* 
factors passing those lands with impunity, and without 
prosecution, as often as it be necessary shall be dis* 
trained, by taking their lands into the king's hands, or in 
such other manner as shall seem expedient to the courts of 
our lord the king. 
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"A» it frequently Happens ako^ that felons escape with 
the prey^ which they hayc taken in the peaceable lands; 
because all the inhabitants have not cavalry to follow 
them^ as they ought to have— ^wherefore> it is agreed and 
granted^ that each tenant who possesses twenty plough 
lands, either in the marches or in the peaoeaUe land, 
whatever be his condition, shall have one horse completely 
armed, with other arms appertaining thereto, always ready 
in his house. That other tenants shall have hobbies and 
other horses unarmed, according to their ability. And as 
often as they shall be found any way in defiiult, they 
shall be distrained, fined, and punished, at the will of the 
justices, sheriffs, or seneschals. 

** Magnates and others also, who dwell in England, or 
elsewhere out of this land, and draw the profits of their 
lands out of this country, and send nothing finr the pre- 
servation of their holdings, or their tenant's seeurity, 
shall each of them immediately allow a competent portion 
to remain in the hands of their bailifiTs, by which their 
property may be safely kept and defended, if war, or any 
disturbance of the peace, by any one, should happen to 
arise. And this shall be enforced, where need require it, 
by the distress of the sheriff or seneschals. 

'' Felons also, frequently escape with their prey, because 
people do not rise and assist their fellows, and some of 
them as accessaries, participate in the ruin of their 
neighbours, (who will justly deserve to suffer) stimulate 
and excite robbers, by permitting them to pass unmolested 
with their prey. Therefore, is it agreed and granted, that 
when thieves and robbers come into any part and take 
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prey, or do any other mischief— all peradhs, on notice, 
shall immediately they are .able, arise and follow them 
with effect. But whosoever of the neighboorhood shall 
neglect to rise and attend, or be remiss in any respect 
towards our lord the king, shall be severely punished, and 
shall restore the property lost, in consequence of his ne- 
gligence or remissness, and that at the discretion of the 
justice, who shall be appointed to hear the complaints. 

"And becanse the commons of this land have hi- 
therto been much aggrieved in escpeditions by troops, 
which the magnates, without license, march through the 
midst of the peaceable country, and when there is no war 
in the marches ; it is agreed and granted, that it shall 
not be lawful, hereafter, for any one, to lead troops out of 
their country, unless by the license of the chief justiciary, 
or by his command specially had, and then all those who 
attend their leader, shall receive such wages as shall be 
reasonable to support their journey. Whoever shall 
contravene this ordinance, shall be severely punished by 
the king, and shall restore all damage done, to be taxed 
by a competent jury of the neighbourhood. 

''As the commons, also, are too much aggrieved by 
magnates and others, having kerns coming continually to 
be supported at the expense of strangers, as - well in the 
marches as in the peaceable country, by which the people 
are exceedingly impoverished ; therefore it is agreed and 
granted, that no one hereafter whoever, or of what autho- 
rity or condition he may be, shall keep more kerns or idle 
men, than he himself is able and willing, at his own ex- 
pense, to support; nor shall hire, or take any of these idle 
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men from any of his neighbouring lords^ or oUier^ by force 
agminst the will. That^ if it be done hereafter, he who 
shall have any of such idle men, shall be seriously punished 
by the justice, sheriff, or seneschal, and shall restore the 
damage, and the idle men shall be taken and imprisoned, 
witil he obtains the grace of the king's court, and without 
bail £at his future good befaariour, he shall not be let out 
af priaon. 

** It frequently happens also, that Irish fdons are 
made more able to effect wickedness by this, that when 
ibBf purpose war, or intend to destroy any person, they 
pfocBfe « trace with the English, of their neighbourhood, 
to be given them for a certain time, that they may entirely 
and securely leave tiiehr heme, and destroy others of their 
neighbours; and, having done so, it often happens that 
those same Insh, who at first appeared to be friends, 
within the time of the truce, besieged the forts, and 
destroyed and burned the manors. And to prevent 
the recurrence of these evils hereafter, it is agreed and 
granted, that it shall not, henceforth, be lawful to have or 
hold truces with the Irish, who are at war, or who are not 
in the king's peace, unless the truce shall be universal 
and equal with all, none of the fsithfnl li^e subjects 
being left out or excepted. And whoever shall take ftom, 
or grant any truce to the Irish, who are without the king's 
peace, shall be punished by our lord the king, as an ac- 
complice in the evil committed by such Insh, and shall 
restore his. part of the things lost, as is before said of the 
subject who was not willing to rise in arms against felons. 
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'* Frequently also, the Irish are excited to war in this 
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manner^ when they may be at peace> or have a ge- 
neral trace firar a certain time^ or have aecurity grant- 
ed them by the king's courts^ some instigated by oo- 
vetousness> envy> some vindictive cause, or to aeixe 
pledges insidiously, suddenly, or by night, rush into 
their lands where they bum and take prey, or take and 
carry away their husbandry, cattle, or men, although no 
evil had been done in their marches ; upon which those 
Irish take arms, and sally forth to war, and that part of 
the country they believe to be the weakest, there they 
destroy, as well those who in no way participated in the 
evil done to them, or had consented thereto, as the friends 
and relatives of those transgressors; by which many 
places are so suddenly destroyed, that it rarely happens, 
any of the transgressors enter after into security to keep 
the peace of the marches. To prevent this evil in future 
• it is granted and agreed, that it shall not be lawful here- 
after^ for any one to invade, insult, or take any thing by 
force, or against their will, from any of the Irish, being 
in the king's peace, having a truce for a certain time, 
or having had granted to them security of the peace, 
while they those Irish keep the peace, under any colour or 
cause whatever ; and if any presume to contravene this, he 
shall be punished severely by our lord the king, as a dis- 
turber of the peace ; and, furthermore, he shall restore to 
the Irish the injury and loss, to be estimated by competent 
jury. 

" It has also frequently occurred, that when the Irish 
have given their solemn oath to the chief justice, he 
being in remote parts, to abstain from sudden irrup- 
tions, few, or none are to be found ready to resist^ re- 
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pres8^ 'or interrupt their misdeeds^ by which^ very often, 
-Che lands of the marches are frequently devastated. To 
prevent this evil in future^ it is agreed and granted^ that 
immediately, as soon as the Irish, by homicide, burning, or 
taking preys, shall commence war, all persons dwelling in 
the county or liberty where these Irish dwell, and also 
their neighbours of the confines of their marches, with 
one accord, and simultaneously, shall rise against the Irish, 
and maintain the war against them at their own expense, 
until the Irish be reduced to peace, or may have obtained a 
truce from the magnates of that district, to whom power 
is given for that purpose, or that the chief justice other- 
wise may be induced to ordain. And he who shall not be 
obedient to this ordinance, shall be distrained by the jus- 
tice, sheriff, or seneschal, and shall be punished for his 
rebellion, demerits, and offence. 

'' The Irish also, by the density of the woods, and the 
depth of the adjacent morasses, {bogi) assume a confident 
boldness in sudden delinquency, chiefly on the king's 
high-way, in places so overgrown with wood and so 
thick and difficult, that scarcely even a foot passenger is 
able to pass; by whidh the Irish, when the mischief is 
done, retire into some bog or wood, which they are able to 
pass although the English inhabitants are not able to 
pursue them, and not being followed, they often escape 
without injury; or if they suffer themselves to be ap- 
proached, are able to avoid being apprehended by their 
pursuers. Upon which, it is ordained and granted, that 
the lord of thewoods, with his tei||Mits, thfougji which the 
king's high-way was anciently, shall sufficiently dear the 
passage where the king's hi^wa j Mght to bi^ aii4 «t 
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their expense sliall cut and shorten the wood^ so as t« 
make the way wide enough^ and quite clear firom under- 
wood and trees, as well standing timber as laying down. 
But if the lord of the place and his tenants, where » pMS 
ought to be cut, be not able, without great injury, to un* 
dertake the cost of the cutting of any grove, then our 
lord the king, or the chief justice, shall have the assist- 
ance of all the adjacent country. And if the lord of the 
soil and his tenants, shall neglect to do this, they shall be 
distrained by the sheriff, until they perform ' it, or the 
chief justice shall cause it to be done at their expense ; 
and furthermore, they shall be severely punished by our 
lord the king. They shall also repair bridges, and foot- 
bridges, in their district, as they ought and have been 
accustomed to do; and where either bridges, or foot-bridges 
have been broken down or decayed, and he, ^o has been 
held liable to repair them, be not equal to so great an ex- 
pense, he shall be relieved by the country, who shall sup- 
ply the means to defray the expense in common for this 
business; but the tenant who ought to keep them in repair, 
shall, when he is able, return to every one the assistance 
he received. The chief justice shall punish severely all 
rebels and others who shall be found acting contrary to 
this ordinance. Likewise, the whole community of Lein- 
ster, which was lately but one liberty y shall assist and con- 
tribute to the maintenance of the war against the Irish, 
when unanimously declared by the council, and those who 
oppose and contradict, shall be severely punished. 

*^ The English also^ who in modem times are become 
d^nerate, in using the Irish vestments, and having the 
hair of the head half shaved, and preserving and allowing 
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the liair at the back of the head to grow long^ which they 
call the cuian, confomung themselves to the Irish both in 
habit and hce, by which it frequently happens^ that the 
. English are taken fbr^ and reputed Irish^ and slain ; al- 
though divers measures have been devised for punishing 
the killing of either the English or Irish, yet by these 
homicides much enmity and rancour has been fomented. 
The relations also of those who have been slain, have 
often taken revenge alternately, as enemies ; and for that 
reason, it is agreed and granted, that eveiT^ Englishman 
in this land, in the head and countenance, shall imme- 
diately adopt the manners and tonsure of the English, 
and shall not again presume to turn back the hair into 
a eulany and if he shall do so, the justice, sheriff, or the 
seneschal of the lord in whose liberty tiie said English- 
man shall be found, and their stewards^ shall distrain them 
of their goods and chatties, and also, by arresting their 
bodies, and imprisonment, if it be notorious that they wear 
the Irish dress ; and shall compel them immediately to 
relinquish their hair. Neither shall any one in future 
plead as an Englishman, having .the Irish dr^ss, but 
shall answer as an Irishman, if, in a similar case, a question 
shall arise. 

§ 

" There shall be assigned hereafter in each county and 
liberty, where the Irish dwell, two magnates, ,wlio> with 
the chief justice, in distant parts, shall, be anthorised 
lawfully to .treat with the Irish.£ir a ,good peace; and, 
if it shall be for the common good». they shall also be au- 
thorised to make a general truce on good seeniity, but 
they shall notify to the chief justice what is done clearly 
and openly, that the justice may provide £» the ocoasioD, 
as he shall think fit to ordain.*' 
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This parliament was held in the year 1297> the twenty- 
sixth year of Edward the Firsts for on the great roll ni 
the Pipe of that year^ the accounts of Waker Hach^ 
sheriff of Louth, and Richard Taaffe, sheriff of Dufali% 
appear. The other individuals mentioned in the pro- 
ceedings of the parliament, also appear to have been tliea 
living, by other records ; the writs issued for summoaiiig 
this parliament do not occur on any of the Close Rolk, 
or other records of Ireland. They might have been, and 
no doubt were, on the lost Rolls. 

Among the records of Birmingham Tower, o£ the 27tk 
of king Edward I. are piacUa parliameMiOy and omk- 
mafntii piadiOj all made up together in one rolL It 
commences with ^* Communia placita, capta apud Dublin, 
eonm Ricardo de Burgo, Gomite UlUmiie, tenente locum 
Johannia Wogan, cap. justic. Hibemiae, &c." Then pleas 
at Kildare, before John Wogan, in Hilary Term, 2? Edw.I 
and on membrane 29, "face^ Placita parUamerUa^ iqmd 
DubUnjCoramJohanneWogan,cap.ju$Uc. Hibemiw ei can" 
$iUo regit J &c. a die Paschse in 15 dies. a. r. r. Edw. 27*." 
In this parliament several ordinances were made, one 
against the importation of Pollard and Croccard money, 
and for the regulation of the currency — another fw the 
r^^lation of servants' wages— and a third, against de- 
pasturing pigs on the Curragh of Kildare. A petition of 
the mayor and bailiffs of Cork, to be allowed £12. lOs. id. 
in the Exchequer, which they had paid, on the king's 
precept, for freight of a certain ship called the Snake, 
for victuals sent in her for the use of the king^s army in 
Oascony. A grant made to the prior of All Saints, Dublin, 
of four large oaks out of the king's forest of Olencry, to 
repair his mill and bridge at Steyne. And a grant to the 
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constable of the eastle el Kildave^ of £90. Cbv ike eustodj 
e# that eastle. On memhraQe 8B> alao^ are pUuik^ put' 
UametUm, eendsting ef ]MtHioB8> pleas^ and writs^ not of 
ttoch importanee. On tiM laat membrane are eertam 
ordhiancea made at Ratiiwyep in Meath> Le Naaa and 
jtfoufi in LeinHery hi Ike anaimer <^ At Qffih fear ef 
khdg Edward the F^rst^ in the preaenee of John Wogan^ 
jnstidarjof Irehnd^ Riehard^ eariof Ulster^ Theobald de 
Verdan> Thomas Gantok^ ohaneellor^ Walter L'Enfaont^ 
jnstice, Peter Fita-James de Birmingham^ Simon de Oe« 
neriUe, (lieutenant to Oeflbry de Geneville in Trim) ^ ei 
aUarum magnaium etproborum homimim deMidia ei Kil^ 
daria:*' '' That the said Peter F^ts^ames de Bhrming- 
ham, should have auxiUum ad guerram^ against his ene- 
mies of Oflaley^ viz. fbnr hundred men at the wages <tf tiie 
county for forty days/' &c. Tliere are also many entries of 
proceedings by W. Leynde, ^ tequiiur pro dommo rege, 
to recover wines forfbhed to the kln|^» and o^ier matters 
respecting the revenue. 



On the RoH of Assise, before Sir J(An Wogui> jus- 
ticiary, in tiie office ef tiie chief remembrancer of the 
Exchequer of Ireland, of 28 Edward I. 1999-190D, are 
enrolled, '' PlacUa de parUamenio apud DubUmam^ a dh 
Paschw in 15 cKm , anno regni regit Edw, 28*,** among 
which is a writ as fidlows : — ^ Edwardus, ke. comOibuey 
baronidut, nUUMus, ei ceierit ftdeMboM suit per terram 
Hibemia constiiutit, salutem. Sdatis quod cum ad ari* 
vationem coronse nostre r^ae commnnemque regni nostri 
et terrarum nostramm utilitatem, jam ordinamus et 
proponamus esse in proximo festo Natlfitatis Saaeti 
Johannis Baptists apud KarBdum cum eqnis et armiii 

T 
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et safaaidio magnatum et prooerom nostrorum ad proficia- 
cendiim exinde ad rebellionem SooCorum inimiooriim cnai 
dei aaxilio repremendam, reatio anxilio et aobaidio indi* 
gemuty ad quod negotium oommodios exequendum^ de* 
lectoa et fidelea noatros Johannem Wogan^ jtiatioiariam 
noatmnij et magiatnun Thomam de Cantok^ canoeU 
larium noatrum Hibemice, unacam baronibas noatria de 
•caccario Dabliuiij assignavimua ad petendum et requiren* 
dum, nomine no8tro> a vobis et quolibet Yeatnim, aab- 
sidiuDi^ quod ad tarn ardui negotii felioem coosummationeiii 
ac nofitri ac vestri commodum et honorem videbitur op- 
portanum^ et ad omnia alia et singula facere que pre&tia 
justidario, cancellario> et baronibus, sen aliquiboa ex ipaia 
adhuc vacare contigerit super premissis et ea oontin- 
gentibus viderent facienda. In cujua, &c. Teste meipao 
apud Blydam^ 18* die Januarii, a. r. n. 28*. 

'* Mandavit etiam consimilia brevia cnnnibus doUaUinu 
et burgis, per totam Hibemiam. 

'* Propter qus justiciarius summoneri fecit generale 
parliamcntum apud Dublin^ in quindena Paschse^ viz. 
Quod prelati et magnates omnes venirent ibi in propriia 
personis, &c. et quod communitates comitatuum^ per duos, 
tres^ vel qiuUuor, ad hoc per ipsos electos, ei speciaiem po' 
testatem habentes^ ac si omnes ftUssent presentes ei simi- 
liter communitates civitatum et burgomm per duos vel 
tres, &c. 

'' Sed justiciarius^ ante parliamentum illud^ decrevit 
alloqui majoribus et probioribus hominibus civitatum et 
burgomm^ occasione predicti subsidii^ et primo yem't apud 



BBWARD I. 375 

Droghedam^ scilicet in vigiliis dominies in Ramis Palma- 
ram, nbi porrectis literb domini regis majori et commnni- 
tati burgi illios, per ipsam dominum regem directis^ et 
liabito com eb super hiis diligenti tractatn, predieti major, 
baUivi, et oommunitates ex utraque parte aqusB, premeren- 
dam benevolentiam domini z^is, et gratiam de mercandisis 
qiue ememnt per monetas inliabitas, &c obtnlenmt do- 
mino rege, cclx. marcas, nnde super villam ex parte Uriel, 
ce. marcas, et super villam ex parte Midie, Ix. marcas, et 
exinde prefatus justidariua drcumiyit dvitatea et burgos^ 
&c 

'' £t major, ballivi et communitas dvitatis Dublin, 
Qonoesserunt domino regi ad predictnm subsidium, cc. 
marcas. 

'< Et communitas burgi oomitis Norfidcise de Roa, con- 
cesaerunt domino regi, xL libraa. 

'' Et civitas Waterford, c. marcas. 

'' Et villata de Kilmedan, in eodem comitatu, c. sol. 

" Et villata de Athmetum, in eodem com. c. sol. 

'' Et villata de Stratbally, in eodem comitatu^ quinque 
centenas pisdum pretii, c. sol. 

'' Et villata de Dungarvan, in eodem oomitatu, 15 cen- 
tenas pisdum pretii, xv. lib. 

^' Et communitas dvitatis regis Lemricensis, xL marcas. 

*' Et villata de Imelagb, in eodem, com. xx. marcas. 
Et dvitas regis de Cork, cdx. marcas. 
Et villata Gilberti fitz Thome de Clare de Yoghil, in 
eodem com. xL lib. et quinque centenas pisdum pretii, c. s. 

'' Et villata archiepiscopi Casselensis de Cassell, in 
comitatu Tipperariensi, xx. lib. 

''Et villata Otonisd^ Ghrandison de ClonmeU, xii.maTca8, 
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'' Bt vilkta Priorii de Attkisiell de AttUasell^ qniiiqiie 
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Bt Tillats regis de Currick^ xL s. 

£t Tillata de Artfynan^ in eodem oomitata, pneter 
HoqnUliSy xL s. 
^ Bl Tillata de Nenagk, xL 8. 
'' Bt Tilkta de MoydnfBy, i. marcam. 
'' Bt villata de Thorles, xL s. 
*' Bt Tillata de Fetherd^ x. marcas. 

Bt viUata de Meydiaadl^ in eodem com. xl. s. 

£t burgus de Kilkenny^ xl. lib. 
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*' Bt peetea ad pvadiotQm parUamentum ven eront ^ et 
communitates in forma demandata> et direni de eis ae 
exoQsantea a pnertaado adbaidio^ petierant quod justi- 
darios iret per petrias^ et ipei liboiter fnrent in anxiHnm 
quod communitates in propriis personis snis concederent 
se prsstare sabsidiiui, et ipsi magnates^ pr«ter prelatoa, 
similiter cam eii oontribuerent^ &c 

'* £t justiciarins eis consentiens, prime frit apnd Trim, 
in libertate Chdfiridi de Oeynerill, obi oonnnnnitas veniens 
et habito cum eis diL'genti traotatn> &c. conceasenmt ad 
predictum subsidium, cc. marcas, et in erastino communi- 
tas oontitatus Midi», veniens ibidem, praeter crodas, &c. 
concesserunt similiter, &c, eec« marcas. 

<< Bt communitas crodamm Midie, praeter tenentes 
abbatum de Melifont, de DiTeleok, et archiepiscopi Ard- 
macbani, xx. libras. 

" £t tenentes predict! archie|M8cepi in Midii de te- 
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nentibus fois de Arcagh^ z. maxeam, et tanentei tiiis de 
Kilmoon^ x. marcM. 

'' £t iej^pXeg predieti abbatis Saudi Thonue de Dive- 
leek, zL 8. 

" £t communitas comitatns Louth, praeter tenentet pre- 
dictomm archiepisoopi et abbatia de MeUifimt, oonces* 
aerunt, &c. Ixxx. libris. 

''fit teoentes predict! ardiepiaoopi, in predieto comitatu, 
XX. lib. 

''£t tenantea piedicti abbatfa^ in predieto oomitatu, 
XX, lib. 

'' £t oonuaonitaa oomitatua Dublin, praeler Uhertatea et 
tenentea religiorum et cnM^aarum, o» lib. 

" £t tenentea crocis arehiepiae^taa DttUin, cum 
forenaecaa tenentibus de eodem feodo, pneler TillamSancti 
Sepulcbri, Dublin^ c. marcaa. 

'' fit tenentea prioria Sancti Johannia eitta Noram 
Portam Dublin, xl. a. 

fit tenentea prioria Sancte Trinitatia DuUin, c sol. 
fit tenentea abbatii Sanctn Marise Dublin, xL aol. 

'' fit tenentea abbatiasie de Hoggya, DaUin, ii. ttiaroaa, 

" fit tenentea crociae Femiensis, xii. marcaa. 

" fit tenentea croduB Leigbliaennsi vi. marcaa. 

*' fit tenantea oroeis Osaoriensis, marcaa. 
fit commuaitaa libertatia Wexfordiae^ Ixxx. marcaa. 
fit tenentea de Offelmetb, in libertate Katheria^, 
praeter abbiaa, x. lib. 

*' fit tenentea Johannia de Haalinga, in Oboj, in eadem 
libertate, iiiL marcaa. 

" fit teaenUea de Obaitwy, in eadem libartata,cum tiUb 
de Katherkgh, z. marcaa. 

'* St tenenteade Fatherid, in eadew Ub«nate» tJL mar. 
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'' £t tenentes de Odroon, in eadem libertate^zx-inarcas. 

" £t tenentes libertatis Kilkennienns^ c Hb. 

*^ £t commnnitaa oomitatus Kfldarue, c mrxaa. 

** £t commnnitaa oomitatna Waterfordiae, pneter pire> 
dictaa yillataa, c. lib. 

'* £t commnnitaa oomitatus Cork^ pneter villataa mer- 
catoiias, cc lib. 

'' £t commnnitaa oomitatna Limerick^ pneter Tillatas 
mercatoriaa, cc marcas. 

^' £t commnnitaa oomitatna Tlpperarienaia, pneter vil* 
latas mercatorias, cc. lib. 

*' £t villata de Athdare^ in com. Limericenai, t. marcaa, 
Et Tillata de Ratbgal^ in eodem com. zL a. 
£t villata de Inak^y^ xl. a. 

'' £t villata de xl. a. 

** £t villata de Dermoth, in eodem com. v. mareaa. 

'' £t villata de Aisy, xl. a. 

" Et villata de Grene, xx. s. 

'' Et villata de 

" Et sciendum quod tenentes de erocia Momonia, 
concedunt quod ipsi de ano 

quantu ana da 

libeitate sna^ et non occasione alicujna 

tur in crociati et sub tali forma 

quod non oonsnetndine aliae^ &c. 

et eis concedetnr." 

This very singular and extraordinary proceedings is en* 
rolled among the Placita Parliamentay in consequence of 
the king's writ8> the first of which was directed to the 
earU^ barons^ knights^ and the rest of the kmg^s JideUSj 
es4abUihed in his land of Iretandy demanding a snbsidy to 
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«s»st him in his expedition to Scotland. The like writs 
were directed to the cities and boroughs of all Ireland. In 
order to obtain the grant of the subsidy, the justiciary 
snmmoined a general parliament to meet at Dublin^ in 
fifteen days of Easter^ and directed that all the preUUes 
mnd magnaies should come in their proper persom; that 
the commons of the counties should appear by two, threcy 
wfour individuals, by them to be elected, having special 
power to act, as if all were present; and that the cities 
and boroughs should likewise elect two, or three, in like 
manner, to appear to expresstheir assent. 

But the justiciary, before the parUameni met, deter- 
mined himself to confer with the mayors and honest men 
of the cities and boroughs respecting the said subsidy, 
and, therefore, went to each and every of them in per- 
son^ and having called them together, and informed 
them of the king's wants and wishes, prevailed on them to 
grant a subsidy individually : horn some, money ; &om 
ethers, five hundred . weight of fish, of the price of ^ve 
pounds ; from others, both ' money and fish. The cities 
of Waterford, Limerick, and Cork, are called tke king^s 
cities J Yougfaal is called the town of Gilbert Fitz*Thomas 
de Clare, Cashel, the town of the archbishop; most of 
the others are market-towns of little note or character 
with the exception of Kilkenny. 

These proceedings on the part of the justiciary, clearly 
demonstrates the unsettled and uncertain constituent parts 
of what was then called a parliament ;ior he, having felt 
it prudent to apply to them individually for their contri- 
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butioiit^ tlwir rejiretaitAtites did hoi afl&wardt aiUmd 

ihc fMtrUli^dRi WuMI it BiR* 



Tli« Migiiatte md ^e^raMBtMives «f tin voiatfat 
and etctttM tiieliiadfw from gnurtilig lU mthmij^ bal 
requested the josticuKry himidf to go te iSbm cdbiiIho, 
or cDOBtriet^ (puirku) and that they Wotid fireely gHw 
their aasntance and inflaenee, to prevail on the cc—Bui 
of the countiee, in dioir proper persons^ to gfant the OBb^ 
sidy, and thAt tiie fMhrtes aid wigfcitw wetiid likeMae 
contribute. Thto jnatidaiy oonaentod to tiiia propoHd, 
and went to Trim^ in Meath^ then tiie palatine liberty of 
C^eflbry de GeneTiile^ and afterwarda to tbe oliier pkioes 
mentioned in the fiiragoing dbewneBI. 



Nothing eatoi mora elterly taUbit tte iiwiiiale tod 
oomplete diaracter of the pirlihnitets at thk j^eiiod^ tv 
tegulatioe bodiety than this doeument. Hei« IM prib- 
eiples were'acted upon in the siifapleit pCteible way, each 
community granted fidr itself. The whoLe prooee£i^ 
ahows that i^muewl onfy to the f^rant of the tnbaidy wu 
required of the oommmiS) fiar the juatieia^ appliml to 
the cities and boroughs without waiting the mVetiiig ^ 
parliament^ and when the lords and the re|iresentatives of 
the counties did meet, they reoommended that the aame 
plan should be adopted with rdqaebt to the cstmtiflS» iHiich 
was accordingly done. 

The dtncuBistsnce of the coilnties, eitieS^ and boroughs^ 
having the option of electing i^y three, or Jvmr repsre^ 
sentatives^ shows that their fniietions were confined to 
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their cartieni, and also that the general pwrUameni of 
that day was merely a meeting called by the king to grant 
him a aabsidy ; the word parliament^ in its common ac- 
oeptance> meant the aula regie j or king's high coort of 
justice^ where his ordinances and decrees^ which arejDow 
called statutes, were enrolled, and consisted of his greater 
harons, indnding lbs aribfcUh^j Udiops, and sach of 
the abbots and priors, as possessed baronial authority in 
their respective Kberties. 

The enrolment of these proceedings among the PlacUa 
PttrHamefttOf was probaUy aeoessary to li^galiae the . ti«ns- 
actions, but very little of them could properly be called 
pIfiHieedinge tfpwrUmmni^jeX they are here rasirded among 
«h6 pteas of parliaaeat» in the same wi^ m the statatfls 
«id ^rdifiin^es of the king and his oonoeili are en the 
rolls of Ike |ileas bf paiKaaMnl^ or kiag^ak^h oourlii in 
England. 
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CHAPTER XIL 



HABLT OOITN0IL8 AN0 FABLIAMSMT8 OF IBBIrikMO. 

I 

On the Pladta Querela Roll (of 1 and fi Edward IL) 
before John Wogah, justice of Ireland^ is a writ dated at 
Langley, 6 June^ commanding the statute of Win ch e st s r 
to be proclaimed in every city, borough, and market-town 
in Ireland. 

The first enrolment of writs for a parliament of Ireland, 
is on the dose roll of the third year of king Edward the 
Second, which, although a record of chancery, is now in 
the office of the chief remembrancer of the exchequer. 
It was directed to Richard de Burgo, earl of Ulster, and 
eighty-six other barons, or, as they are described in the 
writ. Men in Ireland — Hominibus in HibemiA. Writs 
were also directed to the sheriffs of the counties, and the 
seneschals of the liberties, to elect two knights, and to 
the mayors, and other chief officers of the cities and 
boroughs, to elect two citizens and burgesses, to represent 
them in this assembly ; the names of the counties, cities, 
and boroughs, to which writs were sent, are not given on 
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the roU, but the &ct of their issue is mentioned generally. 
The writ and list of those swnimoned will be found in the 
appendix. This assembly^ as to its oomponent parts, seems 
to have been a regular parliament; in it were enacted the 
4rst statutes, printed in the anthorised edition. 

In the year 1310, a petitioa was presented to the king 
and oonndl in England, setting forth on the part of the 
English of Ireland : that they had |a law by which an 
Englishman, ^dien convicted of the murder of an Eng- 
lishman, or of robbery, arson, or theft of any thing of 
the value of twelve-pence halfpenny, ou^t to suBer death; 
but, that when an Irishman was convicted of the dekth of 
an Englishman, or £oir arson, or theft, or depredation, it 
was left to the discreti(m of the judge either to permit 
him to be ransomed for a sum of money, or to condemn 
him to execution. That whilst the said law was duly ob- 
served, the English people multiplied, their poosessisps 
increased, and the limits of hoiy church were extended. 
But, that afterwards, when the justices assumed to them- 
selves power and authority to permit those condemned 
to be ransomed for a trifl^ or aS^fiiondo pro nkkUof vide- 
licet, taking for the death of an Englishman feloniously 
slain, one hundred pounds ; for d^redation, one hundred 
and forty shillings, and for theft, twenty shillings: in 
consequence of which hope of easy pardon, the evil doers 
had become very bold and audacious in' the perpetration of 
homiddes, depredations, buimngs, and other Monies; agri- 
culture had ceased in many places ; trade had £dlen to a 
low ebb, and the country was very mudi impoverished ; 
and £srther, that the fedthful peofde dared not indict, •»> 
cose, or, when on a jwry, ghe Ukir verdkit agakui ihete 



IM^ tlwrfbti^ ^ biii^ lit «l litol J — 

^1 • ». ^ _ « 

tttf ^pm OHHBinid 

^i|iHwfariwii» to tfat 0EMI ililiiiidM o£ pralMity m 

wdlaslifiBti fW fcwMit panpto waaimmt, wk$ liiwiii jp 

in peace and nnder law^ were lemi^ their hflmet 

tfiqr had faeea ■cwitMhi to d#tf^ to be 

bjrUi^Tcrf ftloaeiAehdl 

MdlMily dMNli, triMtoe inawnoe had hetoi dMhtoi iyr 

and wide, under the jieafltoMe adiiiiaaiiniiiM ef ike 

dbfeaald hm, was tow neadjr iittody deatrafed. Tke 

Jdog thataipan, iaaned a wiit to the jnaliiiarf , dMieeOatfv 

and tr^MNlie^ of Irriand, diiectiaig 4 paiUiineai to hb 

keldoa»einea^ jem, and thatif afedia paidai^ toii»- 

damption, ihinM he ariieitod from the ktd jattidmy^ ht 

iha Menieerty alayiwg <£ MkED^^UkauM^mimr bntnin^ 

it ahadd not be granted, onleto with the conaent of tke 

£uthfnl lieges In parliament ; and that Uien, at least, one 

hnndred ponnds should be paid to the king'a aaa^ iv the 

aJang^trr of an Eau^ishaian, and lor a pardon of theft or 

fevbbary, to the vafaie of eleien^penoe halfpennj or nj^ 

wardsy there afaDold be taken four times the amonnt atolen, 

end that the £Blona shonld remain in gaol mntii tiie money 

was paid into die fixcheqner. 

Th6 writ also direetSp that the atddnshops, bidnpa, ab- 
bota» prion, earl% barens, and the aommens of tiie land, 
should be aummoaed to a parliament aa speedily as eanid be 
done, whose adTioe and oonnscl should be demanded on 
the aboTe matteto, and if {pool a lawful cBOeothey cannot 
meet, then a vfriit under the great seal of Ireland, ahould 
be direeted to etoh of ths most diacieet of the prdases 



and magnates^ who were te gite tlieir apinhws, ^ nomimtm 
Ifin el HpmrMm,*^ wliellMr thef thdtghl thd ooafttiy would 
be sieel beneited by the adttihitetnliea ef tbe law beAm 
mentioned, or by the remedy proposed, of giving pardoiM 
only in parliament. 

The writ abo direets, that whattver ahoiid be decided 
by the eonnefl and the fiMm, wapeoting theae nattten, 
flbonld be certified without deky, msder the great seal, to 
the king ; and beii^ ao eertified, ihe himg M kis taimm 
cilj wovld ordain a remedy whidi would strike tenror 
into the detinquents, and r ento f e the people of tiM IfNMi 
to prosperity. 

Thew instraedona iot tiie lioldis^ of the parliaatents 
of Irekttd, ehioadate the natue of the eontemporaij 
aaaembUea in England ; a parliament wtts en tUa ooea- 
aion directed te be Md onee a year in kelwdi, 'in whkh 
pmrdont mere iobe g$w m iudj tfait ia, ihm hmd jnatlctavy 
waa net to gnmt a pairden widmt thair conaenl ; and ia 
the pariiameat dbeoted to te fauMdirtdy awmened, if 
Ikey ^d not meet, the opinioiia of tfaa moafe liiMfeel af the 
prelates and magnaites weiiB to be taboi e ep at ah i fy m 
retnms to their i»diTid«8l wiita, and M Si iifi ed l^the king^ 
who therefinom would compose and enact a law. Itiatebe 
obserred, that ih& was done beftre tiM celebrated statute 
of the 15th of Edward II. passed in England, and while 
Edward was under the toitioB of Ae lords ordaiiieiB.* 



The docnmeat abo exhibits theet^gnlar end lenmil 
fact, that five hundred yeara diiee, the prsseentots 

* 8m page 14b, 
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juron of Ireland^ in doing their duty, ran a risk of d^ 
tlrucUon from the vengeance of the crimmali and their 
friendt. The original document will be found in the ap- 
pendix. 

A parliament was held at Dublin, at Easter in the 17th 
year of Edward the Second, Sir John Darcy^ being then 
lord justiciary, in which was enacted a statute confixming 
the ordinances of Dublin, and other statutes ; this being 
unpublished, and of an extraordinary character in the wmj 
of an indenture of agreement between the king's justU 
ciary and council and the parliament, a tranalatioii is here 
given at length :— 

'' It is agreed, undertaken, and assented toby the pre- 
lates, earls, barons, and all the common people, in ftin 
parliament at Dublin, in the month of Easter, in the 
seventeenth year of the reign of our lord the king, Edward, 
son of king Edward, in the presence of the justice, chan- 
cellor, treasurer, and all the others of the council of oar 
lord the king in Ireland, that the common law, the ordi- 
nances of Dublin, and the good usages of the land, should 
be held and maintained in all their points. And in amende 
ment of these things, the said earls, barons, and other 
grandeei of birth^ for the pleasure of God, holy church, 
our lord the king, and the common people, have granted 
and undertaken, that before the next parliament they will 
take, or cause to be apprehended, all felons, robbers, and 
thieves of their families or surname, and their adherents, 
in all their neighbourhood, saving their oaths ; and all 
other felons and notorious malefactors who shall be found 
and received in their lordships, in the peaceable lands, at 
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their own costs ; and in their ooonty oourts, where they 
promise to find and take the said, febns and male£M>- 
tors> taomg their peril qf their bodie$ or .castSy or cause 
those who shall be afterwards taken^ to be removed^ and 
made amenable to the court of our lord the king, to be 
tried ; saving the reasonable estate and franchises of the 
said lords. And the said earls and grandees also pray, 
that it may be provided and assented to, that the sentence 
given some time past, at Kilkenny, in form of holy 
church, against all crimes and trespasses, shall be re« 
spited until the next parliament; which prayer all 
the prelates, the justice, and others of the council, 
granted. In testimony of which things Monsieur Richard 
de fiourke, earl of Ulster, Monsieur Thomas le Fitz- 
John, earl of Kildare, Monsieur John de Birmin^^iam, earl 
of Louth, Monsieur Maurice le Fits-Thomas, Monsieur 
John de Barry, Monsieur John le Peer de l>onoyll. 
Monsieur Arnold le Peer, Monsieur Thomas le Hotelier, 
Monsieur Richard de Tuit, Monsieur Nicholas de Verdon, 
Monsieur Morice de Rochfbrt, Monsieur Raymond Leroe- 
dekne. Monsieur Thomas de Dene, Monsieur Richard le 
Waleys, Monsieur Robert Fits-Mathew de Canteton, 
George de la Roche, and David le . Fit»-Alexander de la 
Roche, to that part of this indenture, remaining with our 
lord the king, have put their seals, and to the part remain- 
ing with the said grandees, our lord the king, has put his 
seal. Given at Dublin the day and year aforesaid."* * 

Tins JUli par UamentiB here stated to consist of the pre- 
lates, earls, barons, and all the common pecple, but as the 

• Orifiatl in Appea4lx. 
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Buitter to be granted ooneemed only the earli, Imtoiis, and 
eilier greaipeopie of Mrthj ^auirei g raunU de fymuBgCy^ 
ft h tihey alone who ooncnr In tlie gnuit> at if tihe odien 
were neither interested or bound by the enactment Andit 
fa fiirtfier remarkable^ that the earls and gntunii, V^T ^^ 
edesiastlcal sentence lately pronounced at ETfflcenny, 
against trespassers^ should not be renewed till die next 
paodfament, which tihe/irebtfet , the Jmtke^ and Men of 
ihe eotmcH granted. It was also agreed^ that the common 
kMy die ordinances of Dublin^ and goodnsages of the land 
Aooll be established and obsenred In all tiheir points; diis 
was In iMmtra^dlstinction to the Irish customs^ irfiich at 
Aat time had began to be adopted bjr the An^o-Irish. 

flie ordfaianoes of the staple were transmitted to Ire« 
landj the 19th year of kin^ Bdward the Second. They 
are in the Wench langaage, and dieir iatrodnctory and 
ocmc lu d l ng clauses show them to be tJie act of the king 
and his council^ via :^ 

** (9es sont les ordeinaunces de le staple Dengleterre> 
Mbuide> e Gales, fetes en le temps le rey Bdward fitz le 
rey Sdward, Tan de son regno dls e neofieme. 

'' Edward, par la grace de dieu rey Dengleterre, 
seigneur Dirland, et due Daquitayne^ an Meir de sa cite 
de Dublin, salutz. Nos tos mandons fermement en- 
joinauntz que les choses de south escrites ordeine par nous e 
nbstre conseil, pur common profit e esement du poeple 
de tut nostre roialme, et par face crier et publier et fer« 
moment tenir et garder, en nostre cite avaundit, e par tut 
en restre baillie, &c. Ac. En testmoxgnaunce de quele 
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choBe oesM not lettiei orerta ftntet esmBiher ie nottf e 
tfal. Dimes a Kepc^lworlb le prfaier jour dt M«ii Yvm 
d9 liottrd r^gne^ six." 

This stotttte^ or erdiiiilaoe> wis made by the king and 
cenacil for England and Wales as wdd as fbr Ireland. 

The eontemperary enremnstaneei ^hieh infln^eed the 
d§aetf u ctJ o n and acts of the le^gblatsftf aesemblie^ or par* 
Ikonetiia of Engliuidj ahoold be kept fai mind when we 
ere considering those of Irehuidj whidi followed oloee in 
adopting innovations, impre^rements, and aheratfams, and> 
with yerf few estoeptions, took the eomplezion of po* 
lities inyariably from England. Ireland in those agesj 
from the difficnlties of oominftnieati(m» might ber oensidered, 
in relation to Ekigland, as a distant Odontry, and often the 
violence an3 prevalence of westerly winds interrapted the 
communication for months. Whilst the constant presence of 
a nsstlesff and unoonqnenBd enemy, placed the whole is* 
land in the state of l^tier nutrdies; in addiden to tbi 
wB of rabeiHonsand eivil wiun in Englaod^ atisiiig £rott 
dilated saooesrion to the throne, tha attempts a| oonti^ 
nental and Scottish cenqnest prevented the perfedt settle* 
ment and snbjecti<m of Ireland^ a oonntry of more real 
and snbelantial value to England, than the meet snocess* 
fal attempts elsewhere could have acquired. The chief 
governors, therefore, were driven to expedien ts vdiich, in 
a more settled state of affairs, would net hav»been thought 
of: the power given by thefar patctatswas generally am* 
pie fmr executive purposes, but vary limited aa to legisbh 
tiott, which power was not aUowedbut by spedel writs, di^ 
reetii^ parliaments to be called, generally for t&e purposi 
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of granting subsidies^ but someUmes to have their adTice 
as to the expediency of certain enactments, on which the 
king exercised his judgment in making laws> bjr the adyioe 
of his English council, who accepted, modified, or rejected 
the suggestions of the Irish parliament at his pleasure. 
The early years of the reign of Edward the Second may 
be said to have been under the government of the lords 
ordainers, and the formation of the legislative body into 
lords spiritual and temporal, and commons> in his fifteenth 
year, is a remarkable, era in the history of the constitution; 
for though for many years after its enactment, it seems 
to ha^e had but little influence on the practice of l^;is- 
lation, yet it became, like the great charter, a point of re- 
ference, on which the constitution eventually settled. The 
division into two houses, it would appear from the reoorda 
of parliamentary practice, did not take place tUl the reign 
of Henry the Fourths. 

V 

A parliament was held in Dublin in Hilary Tem^ 
2 Edward III. as appears by an entry, on the great ndl of 
the Pipe, of the account of the sheriflF of Dublin of that 
year ; and it also appears that the prorogation was an- 
nounced by writs. Philip le Bret, sheriff of Dublin, 
was allowed in his account twenty shillings, which he paid 
to various messengers employed to summon a parliament. 

'^ Predictus Philip, reddit compotum de xxs. quos li« 
beravit diversis nunciia diversa brevia domini regis portan- 
tibus diversis prelatibus, proceribus, magnatibus, majori- 
bus, prepositis, superioribus, et ballivis terrn Hibemise, ad 
parliamentum domini r^s summonendum, in termino 
Sancti Hilarii, anno regni regis nunc 2d% per breve domini 
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regis, quod est allocutum inter tallias hujus compoti. £t 
^isdem zzs. ill. den. quos liberevit diversis nuntiis diyena 
brevia D. R. portantibus eisdem^ pro predicto parlianiento 
prorogando, per brere D. regis> quod est allocutum inter 
tallias hujus compotL" 

At a parliament held at Ejlkenny, before Roger Outl^LW^ 
on the morrow of the translation of St. Thonuw the martyr^ 
4 Edward III. the following peers were present :— 
** Alexander^ archbishop id Dublin^ 
William da Bourke, earl of Ulster, 
James le Botiller, earl of Ormond, 
Monsieur William de Bermingham, 
Monsieur John le Fits-Robert le Poer, et aultres 
feals nostre Seigneur le Roy." 

On the Plea Roll of 4 Ed. III. is the following entry :— 
*' Quia compertum esti per inquisitionem coram prefiito 
locum tenente captam, quod Reymundus L'Eroediackne^ 
ad parliamentum domini Edwardi, quondam regis Anglic, 
patris domini R. nunc>.apud Dublin, sdlic^ a die Pascbe 
in unum mensem, anno reg^ predicti patris W snmmoni- 
tus, propter guerram Hibemicorum, apcedere non potest, 
conoessmn est, per predictum locum tenentem et concilinm 
domini regis, quod ille quadraginta lihranun,in quibos idem 
Reymundus,oocasione predictn amerdatus fuit, pardonatua. 
Eidem Reymundo mandatum est canoellari(^ &c. quod 
habeat breve domini regis, et baronum de scaocario Dub- 
lin, quod ipd dicta quadraginta librarum ex rotnlit 
Scaccarii predicto eztrahat, et ipsum inde omnino quietom 
ftdat," &c. 

u2 
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On the lame roll is raoordad « rait between Walter UU 
tagh^ and Thomaade Penkiaton, far ten ahillinga of ailirer^ 
in wliich the defendant pleaded that he ought not to be 
canipelled ta answer the plaintiff fmim eti Hibermiam, 
Ultagh replied, that ^^ dominut rex itmkut m paHkmmU^ 
$uo quodomnei HUtermdj adpacem domini regis esUienieMy 
rsipomdenimr ad commumem kgemy dBS.** The court de- 
cided in &yettr of the Iriahnan. 

In the Rolls Ofice^ Dublin, ia a membrane containing 
three statutes of the ^Uament held at York, 9 Edward 
III. transmitted for ehiervalkm in Ireland. 

By an entry on the Plea Roll, in Birmingham Tower, 
of the 2l8t of Edward III. it appears that a parliament 
was held at Kilkenny in fifteen days of Michaelmas, in 
the aOthof Edward Uie Thurd, which granted the king a 
subsidy, to enable him to carry on war against his Irish 
enemies and felons, of two shillings out of every earaeote 
of land, and twelve pence out of every half caracute ; and, 
if a person had not haJif a caracute of lanct but possessed 
goods to the value of sixty shillings, twelve penoe.-^ 
Collectors were appointed for this subsidy in the counties 
of Dublin and Meath, the liberty of Trim, the counties 
of Kildare,. Carlow, Kilkenny, Wexferd, Waterferd, Tip* 
petary. Limerick, CSork, and Kerry. On the same roll are 
the proceedings against Richard, bishop of Emly, Ralph* 
archbishop of Cashel, Maurice, bi^op of Limerick, and 
John, bishop of Lismore> fer hindering the collection of 
the above subsidy. On the 7th January, 20 Edward 111. 
1346, they had decreed and ordained, that any der^rman, 
of their province, who paid the subsidy, should be deprived 
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of his benefice^ and stripped of his gown, and anj laynan 
who contribated afaoold be ezoommunicated, with hk 
children for three generalaoos. 

The bishop of Lismore went to Glonmell, on Thursday 
after the feast of the Purification^ tit pontificatibut, and, 
in the middle of the town excommunicated and declared 
excommunicate^ all contributors to the subsidy.^^^' lA 
medio ville de Glonmell, et excommanicavit et excommu- 
nicatos pronunciavit omnes et singulos dictum snbsidium 
concedentes^ imponentes, et procorantesy vel talliagium 
facientes, necnon scribentes, didantes, leTantee^i«ci]Hentes, 
vel eisdem oonsidentes, auxilium vel favorem fNrestantes, 
&c." For these proceedings the crown sued the bishop for 
damages, which were laid at £1000. The bishop pleaded 
not guilty^ bat was convicted. 

On the Plea Roll of 21 Edward III. is the following 
entrj }— '' Quia prelati, deri, viri religiosi, et conimtiitt- 
tates cqrUaiis^ concesserunt domino regi qnoddam subsi- 
dium ad resistendum malic» O Morth, et aliwum Hiber- 
nicoram felonum domini regis, qui contra ipenm dominum 
r^em hostiHter de guerra insurrexerant, videlicet:— 
Cleri Midenris, xl. lib. 
Communitas comitatus Loneth, xx. lib. 
Prebendarii Ecclesie Sancti Patricii, Dublin, xL marc 
Prior Hosp. S. Jdiannis Jerualem, in Hibemia, xl. marc 
Cleri Ossoriensis diooeeis, sx. lib. 
Cleri diocesis Femensis, x.lib. 
Abbas Domus B. Marin de Baltinglas, x. marcas, 
quas quidem pecuniarum summas mittentur in exitiis 
ad Scaoearium..., Sanoci Mleheelis, aano, Ac. xx." 
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Ricliard> bishop of OwKity, exoqnuniuiicated the 
oAoen^ who coUopted the subsidy ghknted by this parlia^ 
ment^ for which he was indicted^ found guilty, and his 
temporalities sequestered into the king's hands. 

On the great roll of the Pipe, No. 58, is an account of 
William de Epworth, and William de Cogan, collectors of 
tills subsidy in Munster, as follows s— 

County of Cork. 

Centred of Olethan, £5 10 

Of Kerry in ditto, 1 13 8 

OfMuscridon, 4 10 

OfMuskry, 3 

OfKynalleth, 3 3 4 

County of Kerry, 5 

iCouiity of Limerick,.. 46 

Temporalities of the Bishop of Cork, 13 19 

Of Kyftalbeg, 3 4 3 

Of Kynaletherthyz, 4 10 10 

Of Botevant, 13 4 

Of Fermoy, 3 3 4 

Of others, 10 

County of Waterford, 25 

County of Tipperary, < 00 

Mills of th6 castle of Dublin, 9 

The roll is injured and partially defaced, but the whole 
tot is £200. It is not easy to account for the mills of th^ 
castle of Dublin being included in this account, unless 
those individuals were also receivers for them. 

In consequence of the passing of the English act of the 
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S3d Edward III. ^^ De ServierUibui et Operariii!^ an act 
passed in the Irish parliament^ of which^ as it is a curious 
specimen of legislation^ and gives much information on the 
manners of those times, and proves the instant adoption of 
every general law enacted in England, a translation is 
here given at length; the original French will be found in 
the appendix. 

^' Item, it is asreed and assented to, that all the statutes 
T»f artificers, labourers, servants, and victuallers, mode in 
the time of the noble progenitors of our lord, the now 
king, in England, shall be kept and held in the said land 
of Ireland, and duly executed in all points. And also, 
forasmuch as the wages of artificers, labourers, and 
servants, have not been fixed and settled hitherto, it 
is ordained and established, that bailifis for husbandry, 
who know how to work with ploughs and harrows, shall 
have per annum 128.— and the bailiffs who do not know 
those things 10s<->^-the master hynd, Ts-— ccormao, '6s.— 
driver of the plough, 68.-«-barker,* 48. — swine-herd, 4s.—- 
female labourer able to make bread, beer, and malt, 68. — 
other female labourer, 48.— «eef,t 4s. — granger, 6s. — ^horse- 
boys, 4s. — a cook able in his art, lOs. — ^butler, lOs.— Hook's 
ass i stants, lid. — ^master mason in free-stone, and master 
carpenter of free work, able to be masters of their art, for 
the whole day, 52d.— ^and others of the said arts, for the 
whole day, l^d.— master ooverers of slate, 2d. — master 
plaisterers of walls, 2d. — ^workers of walls, or other able 
labourers to serve the artificers aforesaid by the day. Id. — 
threshers of corn of each manner, where the lord or master 

• Oi Mill. t £T«rjr JIMdU*|fO«MD. 
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shall have twentj buahek, the thrasher ihaii have oam 
bushd^ without regard or courtesy^ or else bj «Nitraot or 
l^reement. And eadi of the artiliairs andlabonrers •bom 
uad, shall take the wages aloresaid, £ram the ^Mst of St, 
tstrkik until the least of St. Michael^ and from the feast 
of St Michad to the feast of St. Patriek^ eadi^ in his 4of 
gree, a halfpenny less per day^ and that only fat entin 
working days^ but nothing for feast days, and for half a 
day^ half salary, withoat regard or oovrtesy for gain or 
loss. Breakers of stone, 2d. per day, and widioBt meat 
tnd drink, Sd-^-mowers of oom in harvest, id. & day ; 
and in countries where the aafd artificers mad laboonra 
have not hitherto had settled wages, they ahall be eon- 
tent therewith. And if any laboarer or artificer, sfaatt 
take ought beyond the wages ordained by this statote, 
diey shall pay to the king treUe Um amount of wages 
Which they take; and he that sues those ^rilio take exeea<r 
sive wages for our lord the king, ahail have half tiie 
penalty of the king's gift ; and the lord of a royal bma^ 
chise, having the punishment of such labourers and arti^ 
fioers within thek fran^ise, shall take the same as the 
king takes without the franchise, and he who sues for the 
lord, shall have the moiety by the gift of the h»d. And 
also it is agreed, that all the acts done by justioes to hu 
bourers in the said had be final, and that tiiere be no 
appeal therefrom." 

In the 33d year of kii^ Edward III. on Mmiday next 
before the feast of St. Ambrose, (7t^ December, 1359,) it 
Was determined that a great council should be held on t3ie 
18th IMarch following, and John de St. Paul, archbishop 
of Dublin; and the bishops of Meath, Kiidare, and Femes, 
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the abboto of th^ blessed Marj and St TlMmia«» of Piib- 
lui^ Maurioe> earl of Kildare^ John Hu8see> kiit.^ Joha d# 
Cusack, knt., and John de Carew, knt., were summoned 
under n penalty of £200. and a naadate issued to the 
mayor of Dublin, to elect two diacreei eitisensj and Ab 
mayix of Dfogheda, two diaereet burgesseiiy to be 4IN^ 
DubUriy at a grand council, " super arduis negotiis cum 
prelatis, magnatibus, et proceribus consilia habere, propo^ 



The ardbbiahop of Cashel, the bishops of Lismore, 
laloei, Lizneridc, £mly, and Cloyne, Gkrald, son of Maurias 
Fits-Thomas, late earl of Desmond, David de Rupe, knt, 
John de Rochford, knt., Richard de Burgo, • knt, John 
Fitz-Nicholas de Kerry, and Richard Mlys Owen de Li* 
merick, were summoned to be o^ Woterjbrdj on the Mon- 
day after the feast of St. Ambrose, on the same business^ 
and nnder the same penalty. The mayors of Corl^ li- 
merid^ and Water£ard, were commanded to elect two 
discroet dticens, and the sovereigns and bailiffs ef 
Kilkenny and Ross, and the provosts and bailift 9/i 
Clonmell and Wexford, twe discreet burgesses, to n^eel 
the said magnates on the same business ai WaUfford. 
A writ was also directed to the sheriff of £alkeany, to 
cause to attend at Wateijford, David Nash and Richard 
Penkiston, x>el aUoi proc^eB^ and the seneschal of the 
liberty of Kilkenny, was commanded to cause to attend 
David de Rochfiord, and Thomas Sbnlham, vel aliat pf^ 

Similar writs were directed to the sheriffs of the coun- 
ties of Dublin, Louth> Kildare, Catherlagh, the crosses of 
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Meath^ Kilkenny^ and Wexford, who were eAcfa ooiii< 
nanded to cause to attend two procerei ai 



The sheriffs of the coontj cross of Tipperary, the se- 
neschal of Tipperarj, and the sheriffs of Waterfbrd, Li- 
merick, iuidClork, were directed each to cause two pro^ 
ceres to attdhd ai WaUrfML 

Here we have the extraordinary circomstance of tiro 
cocmcils, one consisting only of the prelates, magnates, 
and proceres ^f Lemsterj held in Dublin, on Monday the 
{ ^ ' ^ ^ 7^ ^^ December 1369, the other of the prelates, mag- 
nates, and ptoceres tf Mumterj held ai fVaterfbrdy tm the 
Monday following; to which the representatiTes of the 
rities and towns of those provinces respectively sent 
their representatives. The sheriffs of Kildare, and the 
seneschal of Kilkenny, were directed to cause two named 
individuals, or two other proceres^ to attend at Water- 
ford, and the other counties of Leinster, to send two 
procetes to Dublin, and those of Mnnster to Waterfbrd. 
These councils were very similar to those held at Northamp- 
ton and York, in the ye^r 1283. 

On the same roll, (m. 42)i8 a writ tested 20th April, to 
the mayor and seneschal of the town of Drogheda, and 
Adam (Jemon and Henry Hayward, burgesses, who had 
been elected to attend the last council at Dublin, com- 
manding them, with four other of the most honest bur- 
gesses, to attend in their proper person, before John, arch- 
bishop of Dublin, and others of the council, to do what 
they should be enjoined. 
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On tibe ftame roll (fade, m. T2,) is a writ, tested 38th 
July, to John^ archbishop of Dublin, calb'ng him to the 
king's council, to be held at Dublin, on the Monday after 
the feast of St Peter, ad vincula, on account of urgeni 
imsiness concerning the peace of Ireland^ and particularly 
the parts of Leimter^ to which the bishops of Meath and 
Kildare, the abbots of the blessed Mary, and St. Thomas, 
of Dublin, the prior of Conall, James de Watenhnll, 
chancellor of Trim, William Lonndres, Maurice, earl of 
Kildare, Sir John Cusack, knt.. Sir John Hussee, knt.^ 
John Wogan, Robert de Preston, and Oliver Fitz-Eustace, 
were also summoned^ 

^he mayor and bailiffs of Dublin, with four of the most 
honest citizens, were also summoned to attend. The 
fiheriffs of the counties of Dublin, Kildare, Louth, and 
the liberty of Meath, were also summoned to attend with 
six of the most (probioribui mUUibu$) honest knights of 
iheir counties and the liberty. 

On the 5th of March, 1361, the parliament of Irei- 
land represented to the king, by petition, that many Irish 
enemies had been promoted to ecclesiastical, as well as 
lay offices and preferments ; the king issued a mandate to 
deprive such persons, but specially excepted all fEUthfhl 
Irishmen living in the king's peace, who were to be 
treated as Englishmen.* 

On the same day a writ issued, transmitting to the jus- 
ticiary, chancellor, and treasurer, certain regulations for 

« Rot. CUuf. S5 Edwinl III. T. L. 



tlie administratiaB of the Ttvmne, and Uie offices of aheriff 
•ad escheator^ which were directed to be prodaimed in all 
parts of Ireland, via :-— 

" That sheriff should be elected of the most wmthy 
in every county, and that at least twelve of the most n^ 
qiectahle individnals thereof, should be responsible for the 
doe execution of the dnties, and the king's revenue. 

*' That the king's revenue having sustained injury by 
the misoondnct of the esoheator, the office of escheator 
should in future be executed by the sherifis. 

*^ That no leases of lands, or ether property m the king's 
hands, by reason of debts or otherwise, should be made 
without the consent of the treasurer. 

'' That seneschsls, and other <^cers of the king's de- 
mesnes, should be appointed by the chanpellor, treasurer, 
and the king's conndl, and uvsuffid^it officers be removed 
by the same autiiority* 

** That receivers of the king's revenues pretend they 
were not to receive pence and fractional parts, that they 
be directed to receive and account for them in the Ex- 
chequer. 

** That seneschals of liberties within every county, be 
bound to avow their account to the sheriffs." 

On the 13th Fdb. 1364, a change tocJc place of all 
the barons, and principal officers of the Exchequer, and 
the chief and second justice, and the keeper of the nils, 
in the Common Pleas. 

By a requisition of the magnates and commons of Ire- 
land, an inquisition was held, and the jury found that all 
men having com and other necessaries on hand, could 
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witboat injury to thcuBelTet^ sell them at the following 
rates :-» 

A onnnock* of wheat> 8 

oftta, 4 

barley^ 5 4 

wheat meal, ^ 4 

■ > — oatmeal^ 6 

beans, 6 

peas, 6 4 

salt, 6 

chareoal, 2 8 

A stone of iron, 10 

And in consequence a proclamation issued to the sheriffs 
of Meath, Louth, and DnUin, prohibiting the sale of any 
of those articles at a hi^ier price under psin of forfeiture, 
dated the 8th of April, 1364. 



It appears by the Close Roll, (1 Ric IL) that a 
ment was held at Kilkenny^ die JavU m erasHno cmerumf 
40 Edward III. when the officers of the exdbequer peti* 
tioned Lionel, duke of Clarence, the lord lieutenant, that 
the exchequer should be remored from Caxlow, %here it 
was in danger from Irish enemies and rebeb, to DaUuL 
It was ordained by the prelates, peers, and commons of 
Ireland, that it was a place unfit for the costody of the 
exchequer, and that the allowances to the judges and 
officers were totally inadequate to their support, praying 
an addition; the. long agreed to allow above their ancient 
fee:—- 

* A ennaock was lUieeB butlMb or two quattm. 
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To the chancellor of the Ezcheqaer/ 5 markib 

chief baron, 20 pounds. 

. second baron, • 10 marks. 

third baron, 10 marks. 

. chief chamberlain, % 10 pounds. 

. second chamberlain, 10 marks. 

—-i- chief ingrosser, 10 pounds. 

.. second ingrosser, 5 marks. 

— . derk of the Treasury, writing the 

rolls and tallies, ,. 5 marks, 

. king's attorney, lOOs. 

. chief remembrancer, 50s. 

-. second remembrancer, 50s. 

the sommonister, • 4 marks. 

. chaplain for saying divine service 

in the chapel of the exchequer, 508^ 
.— — marshall and door-keeper, 5 marks* 

On the 20th Feb. 1367^ it was represented to the king, 
by the prelates, magnates, and people, that many persons 
had been excessively and unduly amerced by, and great 
abuses had taken place in the office of derk of the market, 
who made joumies through the country, and dis^rged exor-^ 
bitant fees even where they did not examine the weights 
and measures. The king directed that no fees should be 
charged or enforced, but those payable in England, and 
which should be moderate. 

It was also represented to the king, and his great 
council, by the prelates, earls, and barons, and the com^ 
mons of Ireland, that the Irish, and other enemies and 
rebels, rode over the country in hostile array, commit* 
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ting homicides^ robbery^ anon^ pillagiiig> and despoiling 
the monasteries^ churches^ castles^ townsj and fortresses, 
without reverence of God, or holy church, to the great 
shame and disherison of the king, by which the said land 
was likely to be totally lost, unless an immediate remedy 
was supplied. Upon which the king, feeling acutely the 
distress and suffering of his people of Ireland, directed a 
general parliament to be summoned, to meet at Dublin, 
on Monday, before the feast of the invention of the Holy 
Cross, (3 May,) last past, when the matter being duly, 
and at length, debated, it appeared to the parliament, that 
the evil could not be redressed, or the land saved, un- 
less the earls, nobles, and others of England, who had 
lands in Ireland, either in person, or by individuals 
equally influential to represent them, with array of war, 
came to Ireland to recover their possessions, drive out the 
enemy, and secure the state of the king and the rights of 
his crown, without further delay. That, at the first con« 
quest of Ireland, divers noble possessions, lands, seignories, 
and inheritances, were granted to many noble persons 
and others in the realm of Ireland, on condUion of their 
comtant residence there with their Jamily and eitabUtk^ 
menis, to support and defend the said conquest against all 
impugners thereof, which they were bound to do by their 
faith and allegiance. But that the said lieges, £or the most 
part, dwelt in England and elsewhere, drawing their re» 
venues and rents from Ireland, without defending the 
same, or improving the country, contrary to their duiy^ 
by which the whole of those evils were brought on the 
country. And the parliament having unanimously agreed 
to this representation, certified the same to the king under 
the great seaL 
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'* The kmg haying agcerte ine d thai liiioe the Mod tepte* 
wmtatkm, these evils had been greatly incttawid and 
mnltiiriied^ and taking the same into his mat setiow eon- 
aideration^ by the adriceof the peen, dakaa^eail^ barons^ 
noUes^ grandees^* and sages of his council, assembled in 
Us presence, and of ibtir ceriaim ieUmee md roj^ mUhth' 
rUgj accepted and agreed to the adrice of the said pailia* 
aent, and seeing the profoond and great ne ce s sity ef the 
matter, lest the said knd abonld be lost and destroyed, 
dedared and ordained, that all persons, whatsoerer their 
stato or degree, who held ^ claimed to hare any lordships, 
landsi, or other possessiims in Ireland, shonld go and dwdl 
therein, with their &milies and establishments, and with 
men at arms and others, according to the extent of their 
estates, without any excuse or delay.** 

''And if there be any great necessity, or other oigent 
cause, to prevent any such person going, it shall be debated 
before the king and council, and if allowed to be absent, 
he shall send some one in his place with sufficient 
force, according to his estoto ; and if any person whatever 
peglects to attend with a proper force, he shall forfeit 
and be disinherited of all his lands, seignories, possea* 
sions, and inheritance, within the said land of Ireland, 
whatever be his stato, degree, or rank, which shall be at 
the free disposal of the king, and as he shall think best 
for the defence of the said land, notwithstandii^ any 
cbim or contradiction in time to come." t 

This is a most minute and particular statement ef the 

• Graunts. f Claai. 42 Edward III. m. 4, d. T, i.. 
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manner of enacting laws at this period^ and is, therefore, 
of great value ; all the atagea are pointed out and marked 
with accuracy. The prelates and magnates of Ireland 
make a representation to the king, who then directs the 
parliament of Ireland to assemble, and advise as to the 
remedy necessary to rectify the evil ; they certify it to the 
long, who assembles his English council, consults with 
them thereon, and then enacts the law. No proceeding 
could be more solemn, or better suited to the emergency. 
The system of absenteeism seems ever to have been the 
banec^ Ireland. 



The mayor and cidsens of Dublin petitioned the 
against William de Wyndesore, the lord lieutenant, aL. 
ledging that he, by the king's writ, had summoned twelve 
dtLsens of Dublin to Kilkenny, and compelled them to 
remain there until they paid him two hundred mark»-» 
had also summoned Edmond Berle, and seven other dtl- 
sens of Dublin to I«imerick, and kept them in that city 
until he had extorted from them a large sum of mcmey-— 
in the parliament held at Baldoyle, he had imposed on the 
dty a talliage of two hundred marks, with many other 
fines and intolerable impositions. A like complaint was 
made by the mayor and burgesses of Drogheda, whereupon 
the king, by his writ, commanded the lord lieutenant to 
return the money thus unjustly extorted.* A writ was 
also issued to the barons of the Exchequer directing 
that the citizens should be discharged from the payment 
of said sums, and another writ reprimanded Wyndesore 
for these acts. 

• Rot. CUat. 45 Edward 111. T% L. 

z 
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These complaints against Wyndesore^ being followed 
hj others from the oommnnities of the counties of Dub- 
lin, Meath> Louth, and Kildare, he was recalled, and 
Robert de Assheton, the chancellor, and Sir Robert Pres* 
ton, the chief justice of the court of common pleas, 
we^e directed to inquire into the charges preferred against 
him, who accordingly held inquisitions thereon, the find- 
ings of which were transmitted to the king, and are now 
in the Tower of London, the substance whereof is as fol- 
lows:-— 

1373. — ''On Friday after the feast of the Ascension in 
this year, the commissioners summoned a jury at Dro- 
gheda, who after examining witnesses, found that the 
said Wyndesore had, with the advice of Thomas, arch- 
bishop of Dublin, James de Pykeryn, and Edmond 
Laurence, in the 43d year of the king, imposed a tax on 
the commons of Meath, of 65. 8d. on each carucate of land 
in that country against their will, and levied the same by 
extortion^ That at Tamelyn he imposed a talliage on the 
commons of Meath, of a crannock of wheat and a cran- 
nock of oats on each carucate of land, levied the same 
for the use of the said lieutenant, and carried it to 
Naas, except the collections from the baronies of Mor- 
galyn and Slane, which were carried to Drogheda, receiv- 
ing for each crannock of wheat 5s. 4d. and of oats Ss. 4d.; 
a crannock of wheat being then worth in Meath more 
than Ss. and of oats 5s. all which was appropriated to the 
use of the said lieutenant, against the will of the faithful 
people, and that there were then 520 carucates of arable 
land in culture in Meath. 

*' The jurors farther say, that John Hoke, who was ap- 
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pointed to receive the com at Naas, measured it by an 
excessive measure^ by which the crannock of wheat of 
Meath^ measured by just measure^ was deficient a bushel^ 
and of oats two bushels. They also say^ that at the par- 
liament held at Dublin before the said lieutenant^ on the 
morrow of the close of Easter, 44 Edward II. James de la 
Hyde and John FUz^John of Dehin^ were elected knights 
for the commons of Meath aforesaid, who were ixistmcted, 
before their going to the said parliament, on no account 
to agree to the grant of a subsidy, because of the great 
impoverishing of the country by the incursions of the Irish. 
But when they came to Dublin, and saw that Roger G^r- 
non and Richard ■ , knights, elected by the county 

of Louth, had been imprisoned by the «aid lieutenant, 
because, in the name of the county of Louth, in the said 
parliament, they refused to grant any subsidy; fearing 
that the lieutenant would imprison them also, they agreed 
to grant, in the name of the said commons of Meath, to 
the aforesaid lieutenant, a mark out of each of the 520 
carucates of land in the said county of Meath, which 
money the said lieutenant levied by extortion^ 

*' Item— They say that at the parliament at Kilkenny, 
before the said lieutenant, on the morrow of the Epiphany, 

44 Edward III. Simon Cusack, and John , were 

elected by the commons of Meath as their knights, who 
faithfully agreed and promised not to grant any sub- 
sidy, or talliage, and, for two or three days, refused a 
subsidy for the said county; but, afterwards consented 
to grant, for the said county, Od. to be levied out of 
every pound of the goods of the said county, and it was 

z 2 
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afterwards levied against the will of the oommons of said 
^nntj. 

'* Item-^They say that George Telyng, who being in« 
dieted and conyietdd of dlTers fekmies, and deliTered> as 
a elergyman^ to the bishop of Meath^ was aUowed to fine 
to the king 1 00 marks for a pardon^ by Jamea de Fleering, 
the chief justice^ who also received 600 marksy as a faribe^ 
llnr his so avoiding justice. 

'' Item — They 8ay> that at the parliament at Balydoill, 
held on the octaves of the Hoty Trinity, in the 45th 
Edward IIL there was not in the place any building, bnt 
a small chapel, wherein the parliament was held, with the 
intention that, as the commons of Ireland, who oo^t to 
be called to the said parliament, could not find lodging 
or other necessary accommodation there durii^ their 
stay, they might the more quickly grant the subsidy re» 
quired of the prelates, magnates, and commons, for the 
support of the king's war ; and, although the said com- 
mons excused themselves for two or three days from 
granting a subsidy, yet, being worn out by the tedious 
stay in that inconvenient place, they granted to the king 
£2000. — ^£500. of which was to be levied in the county 
of Meath, but the commons being unable to support the 
heavy burden, sent Stephen Bray, as their messenger, to 
complain to the king and council in England. 

" Item — That at the parliament at Kilkenny, in the 
45th year of the king, certain letters were by coercion 
signed by the prelates, magnates, and comm<ms, stating 
that they had of their free will granted a subsidy, and 
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John Prout^ member for Meatb^ was compelled to sign 
it against Ids will. 

" Item — They say that said James Pykering^ chief jus- 
tice^ reoeiyed a bribe, in the 44th year of the Idng^ of 10 
marks at Trim, from John Drake, to excuse him £rom 
being made a knight against his will, and 10 marks from 
John Jostice, for a respite from being hanged. 

Item — They say that John Northampton, deputy to 
Henry Coventry, marahal of Ireland, on Wednesday after 
the feast of St. Oeorge, in the 44th of the king, took 
fr(Hn Sir John Hussey, who had been committed to his 
custody, ten marks for mitigation of the severity of the 
prison, and from Adam de la Mare^ twenty cows for the 
same; and divers other sums and gifts from other peraons, 
by ext<nrtion." 

Other inquisttioiis were held, by which it was found 
that William de Wyndesore, lord lieutenant of Ireland, 
held a parliament at Dublin, on Monday next, afier the 
feast of St. Peter ad vincula, 43 Edward III. (1 Aug.) 
1309, Walter Mylys, having been selected to r^reient 
Drogheda in Louth: the said lieutenant, by the ad- 
vice of Thomas, archbishop of Dublin, Stephen, bishop 
of Meath, then lord treasurer, and Sir James de Py« 
keryn, knight, imposed certain new eustema cm mer- 
chandise exported from Drogheda, to the parts of bdand, 
as well as to foreign parts, against the will of tha eaid 
Walter, who was elected by the mayor and oommongef the 
aforesaid town, as well aa of the commons aad merchaota 
thereof, bom the 8Ui of August following te the foast of 
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the Piirificatioii> in the 45th year of Edward III. 1371^ 
which were levied accordingly by Roger Leonyt, customer, 
and John White, comptroller. 

That the said William de Wyndesore, held another par- 
liament on Monday after the feast of Easter, 1370, (41 
Edward III.) when John Fulpot and Walter Mylys, werA 
elected to represent Drogheda in Louth, in the said par- 
liament, who refusing to grant a subsidy, the lord lieute- 
nant by a writ, in the king's name, commanded the mayor 
and baili£b of the said town, and the seneschals and 
bailiffs of Drogheda, in Meath, in 'their proper persons, 
with twelve of the most honest men of the said town, to 
appear before the said lieutenant on Monday after the 
feast of the Ascension, who thereupon attended, and were 
not suffered to depart, until they had granted him £40 ; 
and that they paid to James Pykeryn, one of the privy 
council of the lord lieutenant, 40s. for his good services 
with the said lieutenant, which sum of 40s. was paid to 
Simon Charwelten and Roger Leonys, who were appointed 
by the lord lieutenant to receive it. 

« 

On the great roll of the Pipe of Ireland of this year, 
is an account of the new customs granted by the parlia- 
ment held before William de Wyndesore, lord lieutenant 
of Ireland, by the prelates, magnates, and commons of 
Ireland, for the salvation of the said land, on the following 
articles: herrings, and other sea fish, great and small, 
salmon, wine, beef, pork, all kinds of bran, beans, pease, 
barley, hastimel, salt, skins of horses and oxen, pilefelts, 
doth, both linen and woollen, and all other merchandise, 
by Roger de Leases, collector in the city of Dublin, Dro- 
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gheda> and the adjoining counties of Louth^ Meath, Kil- 

dare, and Waterford^ &c. from the 8th August^ 43 Ed. IIL 

to the 21st Jan. following^ viz : — 

Dublin city, £40 9 7i 

Drogheda, 11 7 0} 

Carlingford, 8 

Waterfbrd, 16 3 9 

From the 2l8t Jan. 43 £dw. III. to 30th May following : 

Dublin, 18 18 6 

Drogheda, 7 8 4 

Carlingfbrd, 11 1 3i 

1372. — ^Writs for a magnum condUum^ are on the dose 
roll of this year, to the following effect :«-'' Rex venera- 
bili in Christo patri Thomae, eadem gratia archiepisoopo 
Dublinii, salutem. Quia quibusdam certis de causis, sal- 
vationem et defensionem teme nostrae Hibemiae spedaliter 
concementibus, magnum concilium nostrum, apud dvitatem 
Dublinii tenendum, die Mercurie proximo post festum 
cathedri Sancti Petri, proximo future, duximus ordinan- 
dum, vobis, in fide et delectione quibus nobis tenemini, ^^ 
miter injungendo, mandamus, quod, omni excusatione ces* 
sante, aliqui duos proeuratores sufficientes pro decano et 
capitulo ecdesiie vestrso cathedralis, dictis die et lods 
nobiscum personaliter intersitis, ad tractandum et oonooir- 
dandum super hiis que circa utiLitatem et tranquilUtatem 
fidelium lucrum nostrorum, deodanti ibidem oontigerit 
ordinare. £t hoc nullatenus omittatis nee in aHquo peo*- 
cetis contra hoc breve. Teste, apud DuUiniam, 

xiii. die Februarii." 

Similar writs were directed to the archbishi^ of Anm^gh, 
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the lniliop8 of Meoth, KSMkn, Conor, ftc and die ■bbot 
<tf fit ThomM the martyr, DnUin, and William T^, 
prior of the hospital of St John, bat omitting the danae 
of the proxies. 

Writs of similar import were directed to the earls of 
Kildare and Omiond, with an additional danae respecting 
certain discords arisen in Leinster. 

Writs were also directed to the sheriffs of Dublin, to 
cause to be elected by common consent, two ^ the best 
and most suffident men of the county, who should haye 
^ plenum paUitatem pro eadem oojwmamlfato ad iraoian' 
dum ei concardandum^** kc and also that he ihould mai- 
man the /Mowing twenty indMdumh by nmne .*— 
Sir Thomas Talbot, knt John Talbot of Moyva, 

IHdiolas ■ ■, Richard Rush, 

Rich. Gruys of Kilsalghan, JohnTyrrellof Powerstown, 
John de la Felde, Thomas Botiller, 

Michael Darcy, Reginald Blackburn, 

'Oeffirey Bruere, Richard Grays, 

John Cruys, Boger Urid, 

Walter Wodelook, John Wdlyii^ 

Regindd Talbot, Robert Maylle, and 

John Fits-Rery, Richard White of Killester, 

^in fide ei Ugeantim quenobis teneniuf** under penalty of 
one hundred marks. And farther, to make proclamation, 
that they, and aU other the king's Uegee^ should be at li- 
berty to go to Dublin on the same business, and return at 
their pleasure. 



Similar writs were dxpected to the dierifis ^ covnties, 
and the seneschals of liberties following :— 
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The sheriff of the cross of 
the liberty of the same, to 
vidoals: 

Sir Wm. de Loundres^ knt. 
Sir Simon Cusack^ knt. 
Sir Walter Cosack^ knt. 
Sir N. Castlemarten, knt. 
Sir Thomas Tuit^ knt. 
John Fitz-Jobn, baron of 

Sir Thomas Brawn, knt. 
Sir John Bameval^ knU 
Sir Thomas Vemaill^ knt. 
John de Troy^ clerk, 
John Fltz«Richer> 
Richard Dardyz, 
William GKildingy 
Mieler Petit, 
Simon Grays, 

Henry Betagh of Moynalty, 
George Telyng, 



Meath, and the seneschal of 
summon the following iodi- 

John Drake, 

Thomas Duffe of Rahode, 

John Bellew, jnn. 

Richard Stokes, 

John Fitz-Mathew, 

Nicholas Wythington, 

Richard Rede, 

John Petyt, 

John Delamer, 

Richard Readilsall, 

John Haughton, 

John Feipo, 

John Cusack, 

Walter Dexcester, 

Laurence Petit, 

Richard Dexcester, 

John Corballv, 

John Rodypak. 



The dieriff of Louth was directed to summon 
Rich. Taaffe of Balyfaragan, Robert Gemon of 
John Clyntooy Geffrey White, and ten 

John Haddesor^ others. 

The sheriff of Kildare, 
Sir Robert Calf, knt William Wellesley^ 

Oliver FitsB^Eustaoe, John FitJE-»Ett8taoe, 



* This John Fits- Jobn» was om of tbo knighto 4»f Ibo tbir« for 
Mottby ia the ptfliansnt bold to Dablta, 44 Edwaid III. 
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John Rochford^ Bartholomew Etely^ 

John Creis^ The abbot of Baltinglaas, 

Henry Kent> Henry de la Bere. 

The mayor^ seneschal, and bailiflfs of the town of Dro- 
gheda, 

Richard Mole, William Symkok, 

William Roth, John Ashewell, 

Nicholas FitsB^Hugh, Thomas Ashe. 

The mayor and bailiffs of the city of Dublin, were di- 
rected to summon the twenty-four jurats of the city, and 
also to elect two of the best and most sufficient dtiiens. 

On the same roll, m. 138, is a writ to the sheriff of 
Louth, to cause to go to Drogheda, all the best and most 
sufficient men of his bailiwick, and also from each cantred^ 
or hundreds of the same, ad iractandum^ Sec. 

Notwithstanding the charges and proceedings against 
William de Wyndesore, some of which were evidently 
groundless, he was again sent over to Ireland, as lord 
lieutenant, and by writs, tested by the king at Westminster, 
4 March, 1374, directed to the mayors and bailiffs of Dub- 
lin and Drogheda, and the sheriffs of Dublin, Meath, 
Louth, and Kildare, and the seneschals of Drogheda, 
the subsidies, granted at the parliaments of Dublin and 
Baldoyle, were directed to be collected, and power was 
given to the lord lieutenant to enforce payment. 

1374.-— On the close roll of Lreland of this year, is a writ 
to the archbishop of Dublin, to the following effect : — 
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*^ Quia certis de causis nos et statum terrae nostrse Hi- 
bemiaBj ooncernentibas quoddam magnum condlhtm^ apod 
Dubliniam^ die Sabbati in Vigiliis S. Trinitatis, &c" 

Writs were also directed to the archbishop of Armagh^ 
and the bishops of Meath^ Kildare^ and Leighlin ; to the 
abbots of Mellifbnt^ St. Thomas the martyr^ and the 
Blessed Mary^ of Dublin, the prior of Louth> the prior of 
the church of the Holy Trinity Dublin^ Master Walter 
Crump, archdeacon of Meath, the prior of Conall, and 
to the following laymen :— 



Maurice Fitz-Thomas, earl 

of Kildare^ 
William de Loundres, knt. 
Patrick de la Freigne, knt, 
Simon de Cusack, knt. 
Robert de Preston, knt. 
Nic. de Carthmarten^ knt 
James de la Hyde, knt. 
Thomas Tuyt, knt. 
ILCalf, baron of Norraght^ 
J.Hussee, haronofGaUrim^ 
John Bellew, 
Richard Plunket, 
John Tyrrell, 
Oliver Fitz-Eustace, 



William Wellesley, 
Walter L'En&unt, 
Adam de Lyt, 
Thomas Cruys, 
William Boltham, 
John Cref, 
Roger Oemon, 
Philip Haddesore, 
Geffrey Whiteof the Warde, 
Richard Taff, 
Thomas Talbot, knt. 
Nicholas Howth, 
Gefirey Trovers, 
Michael Darcy. 



Writs were also directed to the sheriffs of Dublin, Loiith, 
Kildare, and Carlow, and the county cross of Meath, and 
also the seneschal of the liberty, to direct them to cause to 
be elected two sufficient men for each, and also to the 
mayor and bailiffs of Dublin and Drogheda, and the pro- 
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wmt and bailiffs of Dnndalk^ to deot two citiieiig lor the 
Cwmer J and two biirgeaies for eadi of tlie two other towns. 
This waa a oooneal for Ldnster naaiy, no one being mun- 
moned out of that province. 

• 

Hie foregoing are all the writs of aomnxnu to the mag^ 
mm comdUa on the Irish dose Riiiln, and they ezhihit a 
distinct character in those conncib £wm the parliaments, 
or general assemblies of the Idngdem. In this same year, 
il8th Edward lU. 1374, a parliament was held at DnbBn, 
to which were summoned the ardibishc^ of Arasagh^ 
Dublin, Cashel, and Tnam, and the bishopa of KiUare, 
Leighlin, Ferns, Ossory, Lismore and Waterftrd, Cmk, 
Limerick, Emly, Ardfert, Killaloe and Down, the vicar- 
general of Meath and Cloyne, and the keeper of the api* 
ritualities of Ross, eleven abbots, and five priors; the 
earls of Ormond, Kiidare, and Desmond, and thirty- 
nine barons; the sberifiB of Dublin, Kiidare, Lontii, 
Waterford, Cork, and Limerick; the seneschals and 
sherifis of the crosses of Ulster, Meath, Wexford, Up* 
perary, and Kerry ; the mayors, &c of DuUin, Wa- 
terford, Cork, Limerick, Drogheda, and the sovereigna of 
Youghal, Kinsale, Ilos8> and Wexford, were directed to 
cause representatives to be elected for their respective 
bailiwicks. Among the barons summoned to this parlii^ 
ment, will be found many of those summoned by the 
sheriffs to the magnum concilium. 

1375. — ^A parliament was held at Kilkenny, on the Tnes« 
day after the octaves of St. Michael, at which Sir Nicholas 
Dagworth produced certain letters patent from the king, 
tested at Westminster by the king himself, 10th June, 
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49 Edward III. which were read in the parliament, ad- 
dressed << to aii archbiskaps^ hdhopsy abhoU, prion j earkj 
baronij knights^ clHzens^ and burgesses, and ail the cam^ 
nrnnUy of Ireland;'*^ reciting, that great expenses had heen 
incorred by the king in the defence of Ireland, without 
any profit in return, and that the council of England had 
determined to have the matter laid before the parliament 
of Ireland, and sent Sir Nicholas Dagworth for the puiw 
pose, that every man, according to his ability, should 
bear his reasonable share of the burdens, but it does not 
appear to have produced any good result. 

The king, by a general writ, tested at Westminster, the 
6th of August, notified that he had not authoriaed James 
le Botiller, the lord justiciary, in his general coramissioii 
to pardon treasons, felonies, and other ofifenoes, to include 
prelates and earls, who had committed crimes, by which 
they were liable to loss of life or limb, but had reserved 
to himself, the trial, judgment, and punishment of pre- 
lates and earls, who were not, therefore, to be brought before 
the lord lieutenant for such offences. 

By an entry on the Patent Roll of the chancery of Ire- 
land, of the 51st Edward IIL it appears that Sir Walter 
L'EnfJEiunt, knt. had been summoned to the parliament 
lately held in Dublin, as a tenant by barony, and not hav- 
ing attended was heavily fined* He pleaded that he was 
not a tenant by barony, and, therefore, ought not to have 
been fined for non-attendance on the parliament, which 
having been inquired into, and he not being found a tenant 
by barony, was quit of the penalty. 
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^' WdUero IJEnfaunU miiiie de exonerando. 
. ^' Rex thesaurario et baronibus de Scaccario suo Hiber- 
nie salutem. Supplicavit nos^ per petitionexn suam^ josti- 
ciario et aliis de consilio nostro in terra nostra de Hibemia 
ezbibitam, dilectus et iidelis neater Walterus L'Enfeiant^ 
miles, ut com ipse^ tanquam tenens per baroniam, pro eo 
quod non venit ad parliamentum nostrum apud Dubliniam 
ultimo tentumj prout per breve nostrum summonitus 
fixity graviter amerciatus extititerit^ ubi ipse tenens per 
baroniam nunquam extitit> prout per quandam inquisi- 
tionem inde ad prosecutionem ipsius Walteri super pre- 
missis, coram prefato justiciario nostro captam est comper- 
tum, sibi amerdamentum predictum pardonare de gratia 
nostra dignaremus. Et quia per prefatum justiciarium 
nostrum recordatum et testificatum existit^ quod per in- 
quisitionem predictam^ ad petitionem ipsius Walteri^ ut 
predicitur captam est, compertum ipsum Walterum per 
baroniam nullatenus tenere, et non est juris seu consuetu- 
dinis in dicta terra nostra hactenus usitate quod aliqui, 
qui per baroniam non tenuerunt, ad parliamenta nostra 
summoneri, seu occasione absentie sue, ab eisdem amerciari 
deberent; de gratia nostra speciali pardonamus eodem 
Waltero amerdamentum predictum. Et ideo vobis man- 
damus quod demanda quae erga ipsum Walterum, ratione 
amerciament predicti, per summonitiones scaccarii predicti, 
indies fieri facias omnino supersedere, et ipsum inde erga 
nos totaliter exonerare et acquietiun esse facias. Teste, &c 
apud Ck>rk xii. die Junii. Per petitionem de consilio." 

L'Enfaunt was summoned to parliament, and n^lecting 
to attend, was fined, but as be did not owe the servtce of 
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giving counsel hy the tenure by which he held his lands^and 
was not one of the suitors in the king's courts the arner- 
dament and fine were remitted, " because it was not the 
law or custom of Ireland hitherto in use^ to summon to 
parliament, or for such neglect, to fine any one who was 
not by his tenure bound to attend.^* Had L'Enfaunt, 
however^ attended, and taken his seat, although not a 
baron, he would have become a lord of parliament, and a 
peer of the realm. 

It would, therefore, appear from this interesting and 
curious document, that the crown, (after the final settle- 
ment of the parliament into lords spiritual and temporal, 
and knights, citizens, and burgesses,) considered itself en« 
titled to the service in parliament of those whose ancestors 
were bound by their tenures to attend the aula regis of 
the early Norman monarchs, and amerced them if they 
neglected to attend. But it is clear from this document, 
that a person not a tenant by barony in the 40th year of 
the reign of £dward III. might refuse to attend the king's 
summons to parliament, and to become a peer. 

On the Oreat Roll of the Pipe of the 14th Hen. VI. in 
the account of the liberty of Ulster, from 3 Edward III. 
to the 14th Henry VI. are the following entries of 



** Hugo Byssett, lOOs. quia non venit ad parliamentum 
anno regni regis Edwardi tertii, 50 tent. 

*' Henricus Savage, miles, lOOs. pro eodem. 

^'Senescallus libertatis Ultonise quia non retomavit breve 
dicto parliamento. 

'* Johannes prior domus Sancti Fatricii de Down, 4 lib." 
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The public transactions of Ireland^ in the reign ( 
Edward the Thirds supply mudi valuable informatioi 
respecting the nature of early parliaments. The ord 
nances issued during this reign^ exhibit in the strongei 
and most palpable manner, the valuable nature of Umn 
documents which exist on the rolls in the Tower of Loi 
don, and have not been printed in the early volumes of tl 
Fmdera, and the loss of materials the historian has to dt 
plore on that account. 

Drogheda sent to the parliament, on one occasion, on 
representative, on another iwoy on another threcy or Jbur 
the inference to be drawn from this circumstance ia, whi 
has often been alluded to, that to obtain their coMooni 1 
taxation, was the king's great object in calling the repn 
sentatives of the commons together; he was particular! 
anxious they should possess sufficient power to grant; and i 
was not at all important, whether one or more w&re callec 
as long as they were empowered to act for the whole of th 
eoromunity they represented. It also appears that eaci 
representative frequttitly made a grant specially for hi 
own constituents, different from that made by other mem 
bers of the commons, and that they did not alwa3r8 join i: 
a grant to -affect the whole nation. It is also evident 
that at the parliament at Baldoyle, the lords and common 
sat all m one room^ there being but one small chapel then 
Such a room would accommodate the parliaments of thos 
days, which did not generally exceed one hundred persons 
including the lords, commons, and the king's council. 

It is also clear, that the chief governors of those dap 
^verrvc^y limited in their powers, with respect to kgisla 
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tion^ and that they could not call parliammta^ or exercise 
other high and important royal jurisdiction^ without the 
special authority and instructions of the king in council 
from England. This is evident^ firom the tenor of all 
writs^ letters patent^ and other official documents^ whidi> 
moreover^ show a jealous anxiety to prevent the lieute- 
nants, or other chief governors, from exceeding their 
powers, which were too generally too weak and insuffi- 
cient to enforce respect for thei^p authority ; as Sir John 
Davis observes, the country was never completely subdued 
into submission to the laws, till the reign of James the 
First After the death of Bdward the Thirds the Eng- 
lish power in Ireland gradually wasted away to a shadow 
of what it had been, and continued to do so till the reign 
of Henry VII. 
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CHAPTER XIIL 



OOUMOXfcS AND FABIiIAXBHVS OF imMLAHO FROK 
BIOSAM» II. TO lUOHASB in* 

Bt writs, dated 23d January, ]377# 1 BSUImi IL ft 
parliameRt was summoned ta meet at Tristledermot, oa 
Monday, potf fettum dnemm. The writs directed to the 
archbishop of Dublin, and the rest of the bishops, com- 
manded them to appear in their proper persons, and not by 
proxy, but sufficient proxies were to be sent by the dean 
and chapter, and the rest of the clergy of the diocese, 
having fiill power to treat, agree, and consent to certain 
articles to be declared to them on the king's behalf. Si« 
milar writs were directed to the archbishops of Armagh, 
Cashel, or his vicar^generaly the archbishop of Tuam, 
the bishops of Meath, Kildare, Leighlin, Ossory, Ferns, 
Lismore and Waterford, Cork, Limerick, Ardfert, Killaloe, 
Emly, Elphin, Down, Eallala, Kilmacduagh, Clonfert, the 
custodee rf the spiriiuatiHes rf Ross^ the bishops of Con-^ 
nor, and Cloyne, to the prior of St. John of Jerusalem, 
the abbots of St. Thomas the martyr and of the blessed 
Virgin Mary of Dublin, Mellifbnt, Dnnbrody, Alba 
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Tractu^ Baltinglafis^ Tyntern^ and Mtgio^ and to the prion 
of the H0I7 Trinity of Dublin and of Connall. 

The lay peers summoned were 

James le Botiller^ earl of Simon de Cusaok^ knt. 

Ormondy William de Londres, kpt. 

Maurice Fitz-Thoma^ earl Walter de Cnsack^ knt. 

of Kildare, Hugh Byssett^ knt. 

Gerald Fitz-Thomas> earl of Henry Savage^ knt. 

Desmond^ Thomas Tuyt, knt. 

David de Barry^ knt. Thomas Vemayll^ knt. 

Richard de Burgo, Robert Calf, knt. 

Thomas Fits-John, knt. Thomas Clifford, knt. 
Patrick de la Freign, knt. 

Similar writs were directed to the following persons who 
were of the king's council :— 
Sir Robert de Preston> knt. John Keppok, 
Stephen Braye, Richard Plunket. 

John Tyrrell, 

Similar writs were directed to the following persons : 
J''.Hussey,&aroit ofGaUrimj Nicholas le Peer, 
Maurice Fitz-Richard, JiUKFitx*Williamde Barry 

Richard oge de Burgp, Geffrey de Lannd, 

John Roche de Fermoy, Mathew Fitz-Henry, 

Thomas oge Botiller, Manrioe D'Sxeestre. 

W. Bermingham, of Athenry , 

Writs were also directed to the sheriffs of the counties 
of Dublin, Louth, Kildare, Clare, Catherlogh, Water- 
ford, Wexford, Cork, Iiimeriok, and to the seneschals 

t8 
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of the liberties of Meath^ Ulster^ Kilkenny^ Tipperary 
and Kerry, to cause two knights to be dected for each of 
their said counties and liberties, and the crosses or church- 
lands therein. 

Writs were also directed to the mayors and bailiils of 
the cities of Dublin, Waterford, Cork, and Limerick, to 
elect and send each two citizens, and to the mayor and 
bailiffs of the town of Drogheda, and the sovereigns and 
provosts of the towns of Kilkenny, Ross, Ghdway, and 
Athenry, to elect and send each two burgesses. 

On the Close RoU of this year, 1 Richard II. is the M- 
lowing entry :— 

'^ Nomina et amerciamenta prelatorum ,et aliorum qui 
non veniebant ad parliamentum tentum apud Tristle- 
dermot, die lune proxima post festum dnerum, anno pre- 
senti, prout per breve domini regis habnerunt in man- 
datis, videlicet : 

Archiepiscopus Tuamensis, c. lib. 

Episcopus Imolacensis, c marc. 

■ Elphinensis, c. marc. 

Alladensis, c. marc 

Duacensis, c marc 

Custos Episcopatus Rossensis, c marc 

Decanus, capitulus, et clems Cashelensis, 
propter inhabilitatem procuraiorum ad 
comparendum pro its in eodem parUa^ 

mento xl. solidoa. 

Ricardus de Bnrgo, miles, x. marcas. 

Simon de Cnsak, miles, xi. solidos. 

Walter de Bermingham, de Athenry, ... c. solidos. 
Milerus D'Excestre, xi, solidos." 
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It is not easy to account for the difference in the amount 
of the fines on these latter individuals^ unless it arose from 
their having attended on some occasi<ms during the ses- 
sion^ and departed without permission, but this is mere 
conjecture ; there are not, I believe, any acts or ordinances 
of this parliament extant. 

A parliament was held in the third year of Richard II. 
in which a statute was enacted, granting to the king two 
thirds of the profits of all the estates, whether lands, rents, 
benefices, or offices, and all other possessions whatsoever in 
Ireland, of all persons who, without the king's license, re- 
sided out of Ireland, and compelling those who possessed 
castles or other fortresses, to have in them a garrison ca- 
pable of their defence, on pain of forfeiture. Young per- 
sons at school, the universities, or the inns of courts for 
instruction only, were excepted from the operation of this 
law. This act is frequently referred to in the subsequent 
records, but I have not been able to discover a perfect 
copy. 

Writs are on the Close Roll of the 4th year of Richard 
the Second, summoning a parliament at Dublin, to meet 
on Saturday, the monrow of All Souls. They are directed 

to R archbishop of Dublin, to appear in propria 

personOy and direct the dean and chapter to send two 
liToxiea.concordandumjConsentiendumy et consilium vestrum 
impendendum. Similar writs were directed to the arch- 
bishop of Cashel, or his vicar^general^ the archbishop of 
Tuam, the custodees of the spiritualities of the archbishop 
of Armagh, and the bishopric of Meath ; the bishops of 
Kildare, Leighlin, Ossory, Ferns, Lismo^'e and Water- 
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ibrd> Cork, Limerick, Clojii^ Ckglier, Ardfert, Kilkloe, 
Emly, Elpkiii, Down, Killala, Kilmaodiuigfa, Cltnlert, 
Hon; the bishops CluaenHsy* of Raphoe, 'Breffnj, and 
J>eny ; the prior of St. John of Jemsslem, the abbots of 
St. Thomas, near Dablin, the Blessed Mary, Dublin, 
Mellifonte, Baltinglass, Donbrodj, Alba Tracta, aad 
Magio, and the prior of Connall. 

The lay piders somaMAed were 

James Butler, earl of Or- Simon de Cnsak, knt 

mond, Walter de Gnsak, knt. 

Gerald Fits-Maurioe, earl Hugh Byssett, knt. 

of Desmond, Henry Savage, knt. 

Maurice Fits-Thomas, earl Thomas Tuyt, knt. 

of Kildare, lliomas Vemayle, knt 

William de Loundres, knt Edmund Hussee, knt. 

Hiomas Fltz- John, knt. David de Barry, knt. 

iEHitrick de la Freigne, knt. Richard de Burgo, knt. 
•iiobert de la Freigne, knt. 

Similar writs were directed to the following persons, 
who were of the king's council : — 
Robert de Preston, knt. Richard Plnnket, 

John Keppok, John Tjrrrell. 

Stephen Bray, 

And to the p^rsoiis fbllowing : 
Maurice Fitz-Richard, Philip Fits* William de 

John Roche, of Permoy, Barry, 

Walter Bermingham, of Nicholas le Poer. 

Athenry, 

^ Perhtpi Cloiuiifl, in Moaagliaii. 
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It 18 to be obserred^ that the memhert of the king't 
oouBcil in these lists are |daoed after those denominated 
knights^ and before those not distingnished by that dig- 
nity, although barons ^ greater anti^ty^ which seems to 
indicate a preoedesce in eonseqnence of kn^thood. 

Writs were also directed to the sheriffii of the coonties 
of Dublin, Kildare, Louth, Meatb, Catherlagh, Wexford, 
Waterford, Limerick and Cork, and to the seneschals of 
the liberties, and sheriffii of the crosses of Meath, Ulst^, 
Tipperary and Kerry, to elect and send two kn%hts, and 
to the mayors and bailiffs of Dublin, Dnvg^eda, Cork, 
Waterford, Limerick, and to the sovereigns of Kilkenny, 
Boss, Wexford, Youghal, and to the provosts of Galway 
and Athenry, to diect and send each two dtiaens or bur- 
gesses to the parliament. 

On the Close RoU of the ^th of Richard IL are enrolled 
writs of summons, dated 29th April, to a parliament to be 
held in Dublin, on Monday, after fifteen days of the Holy 
Trinity. The writ recites, that Edmund de Morthner, 
the lord lieutenant, was dead, and that the king, beii^ 
anxious to provide for the safety of the kingdom, had, by 
letters patent appointed Roger de Mortimer, earl of MarcA, 
lord lieutenant, and desired him with all alacrity to hold a 
great parliament de preUUUy magnaHbtUj proceribuif ei 
• communUoHhw Urrtc. The first writ is to R. archbishop 
of Dublin, with the clause directing proxies finr the dean 
and chapter and clergy of the diocese, having sufficient 
power, &C. Similar writs were directed to the archbishop 
of. Tuam, the bishops of Kildare, Meath, Leighlin, Os- 
sory. Femes, Lismore and Waterfiord, Cork, Cloyne, Li- 
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merick^ Ardfert, Killaliiey Emlj, Elphin, Down, Ckmmr, 
Rom, and to the oiutodees.f^the spiritiuJitieg ^ the arch- 
bishoprics of Armagh and Cashel ; to the prior of St. 
John of Jerusalem, in Ireland ; the abbots of St. Thomas 
the mtrtyr. juxta Dublin, of the Blessed Mary juxta 
Dublin, Mellifont, Baltinglass, Jerpointe, Albu Tractu, 
Magio, and the prior of ConalL 

^he lay peers were 

James le BotiUer, earl of Robert de la Freigne, knt. 

Ormond, Simon Gusak, knt. 

Maurice Fits-Thomas, earl Walter Cusak, knt 

of Kildare, Thmnas de Vemayll,knt. 

Gerald Fitz-Maurice, earl David de Barry, knt. 

of Deunond, Hugh Byssett, knt 

Wm. de Loundres, knt. Edmund Hussee, 

Thomas Fits-John, knt. Richard de Biirgo, knt 
rick de la Freigne, knt. 

Similar writs were directed to those of the king's coun- 
cil, videlicet : — 

Robert de Preston, knt. Richard Plunket, 

John Keppok, John Tyrrell. 

Stephen Bray, 

And to the persons following : 
Maurice Fi tz-Richard, W.Bermingham of Athenry , 

John Roche of Fermoy, Philip Fits- William de 

Nicholas le Poer, Barry. 

Writs were directed to the sheriffs of the counties of 
Dublin, Kildare, Louth, Catherlogh, Wexford, Waterford, 
Limerick and Cork, and to the seneschals of the liberties 
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ef Kilkenny^ Meath^ Ulster^ Tipperary and Kerry^ and 
the sheriffs of the crosses of the same^ to elect and send 
two kni^hts^ and to the mayors and bailiffs of Dublin^ 
Drogheda, Cork> Waterford> Limerick and Kilkenny^ and 
the sorereign and provosts of Ross> Wei^ord and Youghal, 
and the provosts and bailiffs of Ghdway and Athenry> to 
elect and send each two citizens, or burgesses, to the said 
parliament. 

I have not been able to find any of the statutes or or- 
dinances of this parliament on record, but a document en- 
rolled on the Plea Roll of the 5th of Richard II. referring 
to this parliament, shows the accuracy and anxious at- 
tention to form and precedent which marked its proceed- 
ings, viz:— 

" Dominus rex mandavit, &c. in hade verba— Ricardus 
dei gratia rex, &c. Inspeximus quandam petitionem quam 
prelati, magnates, et communitas terrse nostrie Hibemiw, 
in parliamento nostro apud Dubliniam, die lune proxima 
post quindenam Sanctie Trinitatis, proximo preterito, sum- 
monito et tento, comparentes fieri et in eodem parliamento 
ostendi et perlegi fecerunt in hsc verba :— 

*' The prelates, lords, and commons of the land of Ire- 
land, being summoned by writ, to be at a parliament at 
Dublin, in fifteen days of Trinity, in the fifth year of the 
reign of king Richard the Second, at which day and place 
were assembled the prelates, lords, and commons aforesaid, 
and were informed that (Roger de Mortimer, earl of 
March, &c.) the lieutenant of our lord the king was so 
much indisposed that he could not in his own person 



930 IBXLANB. 

be present to hold the parUament ; upon which the aiaem« 
bly dedared their opinion^ diat that meetbig oovld not 
be properly oonstdered a parliament. Tliat> hi aD tuiMa 
within memory, ham the oonqoest of the nid land, 
there had been seen no parliament whidi had not beea 
held in the presence of the chief gofemor far the time 
being. And that it ndght be objected, that to hold per« 
liaments according to the form abovesaid, l y i t b ont the 
chief governor of the said land being present, in divers 
and many ways may be to tibe prejudice of the lieges, and 
th^ disherison of the prelates, their snooessors and their 
chnrches, and to the lords, and their heirs, and also to 
all the commons. They, therefore, made p ro te s ta tion that 
they were unwilling, nor would accept tiist as the l^al 
manner of holding parliaments, without the presen c e of 
the chi^ goTemor of the land, nor should it be made or 
held as a precedend hereafter. Nevertheless, the said 
prelates, lords, and commons, out of their reverence to our 
lord the king, and the lord lieutenant, and that it imports 
the safety of his estate, and a notable or urgetat cause being 
given for the absence of the lord Ueutenant, and for the 
great necessity, perils, losses, and mischief^ in which 
the said land is placed, agree and consent, that this pre- 
sent assembly shall be held for a parliament, and all things 
in their affairs, treaties, and agreements, shall be held 
and established, according to the tenor of the writs there- 
upon done. Demanding and saving, nevertheless, to them, 
their successors and heirs, and to the commonalty afore- 
said, their Arancluses, usages, and liberties, and their pro- 
testations aforesaid had, and also requirmg the same, 
tlieir protestation should be enrolled, and put on record 
in the chancery of the king, and that an exemplification 
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thereof ihotild be mide under the great (Msd, as witiWH 
v{ the aforesaid diiiig in tune to eome."* 

" No8 aiAem petitSdaete et indoraamentom predictnniy 
de avisamento consilii noatri in Hibemia^ ad requisitiimem 

dictonun prelatoniin^ magnatom, teaofe 

presentium duximtts ekemplificaadimi. In cujua rei te«- 
timonimn has Ivteraa noatraa fieri ftdmns patentee. Teite 
Rogero> filio et heredi Edmnndi de Moartnomaci, nnper 
eomitia Marchi« et Ultonis^ locnm nostrum teaente tenm 
nostne Hibemise^ iB Jmii^ a. r. n. 6ta" 



'' It is aeeorded by the eotmcil ot our brd the 
that this pinion and protestation be enrolled and exem- 
plified according to the purport of the pa* 

tition, saving always the rights and prerogative of the 
king in time to oome." 

^is document illustrates a point of constitutional lair^ 
as weU as the customs and practice of the ancient par- 
liaments ; the king previously to the 0th of Henry IV. 
^' was used to be present at all debates in the krdt^ pe^- 
sonally advisil^ irith them en the public buBine8S."t 
In this case, the lords and eommons of Irdand protest 
against the holding a parliament without the presence of 
the king's Irei^resentative, the lord liemtenant, and dedbie 
the same custom to prevail in Ireland, as at all times of 
which memory ia not to the contrary, since the ocmqnes t 
of the said land, there had never been a pariiament 
held without his being present. The parliament co»- 

* For the original French, tee appendix, 
f tiallam*! Middle Afet, Vol. III. IftT. 
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it of 80 much consequence^ that they require their 
protest to be enrolled and exemplified in chancery, for 
which the council endorsed the same with a consent, saving 
^e lung's ri^ts and prerogative in time to come. 

The statute of the 17th Edward III. is stated to have 
been passed before the lord justice, the chancellor, the 
treasurer, and all the others of the king's coundL This 
■hows the parliament of Ireland to haive felt as keenly 
anxious in support of their rights and privil^es as the 
parliament of England. They required the protest not 
only to be enrolled in chancery, but to be exemplified 
under the great seal, so anxious were they to prevent the 
effect of an unusual precedent, and so scrupulous was 
their attention to forms, systematic proceeding, and pre- 
cedents. This clearly negatives the notion of arbitrary 
or accidental custom ever prevailing in the Irish par- 
liaments. 

A writ directed to the lord lieutenant, the chancellor, 
and the treasurer of Ireland, of the 17th Richard II. is 
entered in the Domesday Book of the city of Dublin, in 
which the king directs the following English statutes to 
be proclaimed, and observed in Ireland : — 1 4 Edward III. 
cap. 7 — 1 Richard II. cap. 8 — 6 Richard II. cap. 6 — 13 
Richard II. cap. 13. And concludes — " £t hoc vobis et 
cuilibet vestrum significamus . quo singulo articulos pre- 
dictos statutorum predictorum in terra nostra Hibemise, in 
oomitatibus, civitatibus, bnrgis, et villis mercatoribus, et 
aliis locis terrae nofitrse predictse, ubi magis «xpediens fnerit, 
publice proclamari, et teneri, ac observari. Teste mcipso 
apud Westmonasterum, 2d* die Sep. a. r. n. 17'." 
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In this case the king legislates for Ireland^ notwith- 
standing the constant^ and^ as we have seen^ the previoot 
holding of parUaments^ with the most scrupttlons attention 
to forms ; and it woold appear from this, that the chief 
object of holding parliaments was, even at this periods 
the mere granting of subsidies. 

The records of Ireland, supply but little- information of 
the events which took place in Ireland at the depositioa 
and death of Richard. 

m 

A parliament was held in Dublin in 1403, of which the 
only entry I have found on the records, is as follows :«^ 
'' Dominus rex mandavit breve suum justidariis suis ad 
placita coram eo in terra Hibernie assignatis, in hec verba: 
Henricus dei gratia rex Angline, et Frandae, et dominus 
Hibemiae, justidariis suis ad placita coram nobis in terra 
nostra Hibemise tenenda assignatur, salutem. Quendam 
articulum in quodam statuto in parliamento nostro apod 
Dubliniam, ultimo tento, inter cetera contentum edito,vubis 
mittimus presentibus interclusum, mandantes quod viso 
articulo predicto ilium publioe prodamari ac firmiter teneri 
et observari fadas, prout continetur in eodem. Mandavi- 
mus omni vicecomiti nostro comitatus Midi« quod articu- 
lum predictum in locis ejusdem comitatus, ubi melius ex- 
pedire poterit, publico proclamari, ac firmiter teneri et ob- 
servari fadet, in forma predicta. Teste carissimo filio nostro 
Thoma de Lancastro, senescallo Anglise, locum nostrum 
tenente teme nostrae Hibemiae, apud Dubliniam, xi. die 
Julii, anno regni nostri tertio. Articulum patet in forma 
quae sequitur." 
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. '^Itamaoord^astetdefeodttque nuldetorefiice pullea- 
tre en Mooans taret^tenemess^ou aatres poweinoneg quel- 
gwiiyii ne l4liuruigiient eus en ioeUet^a ton mayneoue s 
Multitude de gens eaDMbtoupteagwlement en petihla et easjf 
llMiitre^ et li anU le fiioe et pleiat eat rajgne at jiistioee 
4e la pees^ cue al Tisooimt del oounte^ ou a aacon de eauz, 
eu le Tisoount preignent ou preigne sufficeaunt poair del 
|mi«le et ipaiaftU en toU a lieu, on tiel Ibrte aoit £Mt et sOs 
Iwneal im ttwut aaoowui qae teigneat tiel lien fbrdUe- 
SMnt, apres tiel entre fiut^ sment prieei et miaesen le 
pnacheignegaoley ayde nier convicte de recorde de mesmes 
kijiilioes^ean]^ de enXjOaleYiaeountytaanqaeiUeient 
iMt fyn et raunceom an wy, et que toata gienta de ooonte 
Iwieot enten4aiiBi as dita juttioea, et a cheBooun de eaiu^ et 
a i^iaoonnt pur allw et enforcer megmes lea justices on yis- 
foont pur arreator tieulx mealfaieeiwe, aooa payne de im- 
priaonneiiitet e| de fade fynan roL Et en casque nul tiel 
entre soit fstd a force^ oome de suis es^ dit aoit tenux pur 
linll^saTaunt au partie autre foita, bonn entre peiseUonent 
en due forme ail ad draite."* 

In 1404, 5 Henry tbe Fonrth^ a parliament was held at 
Dublin^ in which the great dbarter was confirmed^ as were 
the atatutea of K il k enny and I>«blin»t 

In 1408, a parliament was held in Dublin befodre Sir 
At^en Scroop, which adjourned to Trim^ but no record 
e£ itf proceedings are extant. 

In 1406» another pariiament was held in Dublin^ in 

♦ Plea Roll, B. T. 3 Henry IV. 140B. 
f MS. Hiitory of Ireland, penei me. 
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which the chaiter against purveyors, under the great 9eal 
of Eaglaiid, and ^e statutes of Kilkenny and Oublim 
ifsra estaUiabed.* 

In I4IO1 a parlianent was held in Dublin, which passed 
an act, aialring the taldiig ef coyne and Uoer^ treason. 

On St Mathias' dsf« (23 Feb.) a parliament was held 
in Dnbliil, and sil fiir Alteon days, when a talliage wa4 
demanded, but not granted, t 



Jaines le Botiller, earl of Onnondy lord lieutenant, 
knded at Waterfbrd em the 4thof the ides of April, 1420^ 
and St Andrew's day fbUowin^ a parliament was held in 
Dublin, which granted the lord lieutenant ibre^ hundred 
mm'kM^ and then adjoumed till Monday, after St Am-s 
broK's day, 1421, when it was determined to send the 
arcUbJAoli of Annsgb^ And, Sir Chxistopher Preston, lent. 
to make osnpbintof aniiigDvamiaent and otber grieyanpes, 
and to eaxry o^er the statement thereof to the Img* 
These wera sealed with the great seal of Ireland, by the 
tioe-chanceUor, ia the abaeBce ef J^aurenoe Jtferbu^, the 
dianeeUor. Thia statement of gri^nmoes is enroHed on the 
Ckae Roll ef the Mi of H^nry V. in the idls c^ce of 
dianoary of IrehmU in Ae Vtemk liwgwgi^ <»f which 
die ftUolvvig is a traaabtioii >--> 

^ T^ omr Tcry eteellent and very aoferagn U^ge hudj 
theee are the points and artides which your poor hamUe 
lieges of year bad of Iteland, the lords spiritaal and tesH 

• MS. History of If«lnul» psMt ns. f Ibid. 
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poralj and your commons in your pailiament^ hdd lately 
Sn yoUf city' of Dublin^ before yonr very humble oooain 
James le Botiller^ earl of Ormonde your lieutenant of the 
said land^ who, to make known their most grievous com- 
plaints to your very wise and most benign grace, for your 
gracious remedy, and to declare and lay before your 
highness their complaints, and articles, which, with the 
assent of the said lords and commons then assmbled, were 
agreed to : your humble oratOT and chaplain, John, arch^ 
bishop of Armagh, primate oiP Ireland, and your fnthful 
liege Sir Christopher Preston, chivaler, were appointed 
messengers, to approach your most high and royal aii^eaty^ 
fiirthe aforesaid cause of the articles whidi ft!Uow. 

''And first, most sovereign li^ lord, they show to your 
very high and royal majesty, that your said pokir lieges 
are distressed, and your land, for the greater part, 
wasted and destroyed by the Irish enemies and English 
rebels, as well by their continual wars on your said U^es in 
each county of your said land, as by divers extortions, op« 
pressions, non-payments, and evil* coigneSj by divers lieu- 
tenants and their deputies, and the great persons and 
nations of the same your land, on your said lieges conti- 
nually done and used, and by default of the due execution 
of your laws, by the omission of which your said land has 
descended to so great a decHne, that your said land will 
never be relieved, and your said enemies and rebels chas- 
tised, without your most sovereign and gracious presence 
within your said land, as it appears to your said poor 
li^es, but the same, your land and your lieges there, in a 

* Coif n ai)d Itvcry. . 
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abort time w3i 1^ utterly lo9t and for ever destioje^^ 
wlu^h Gkjd forbid. 

'^ Item^rrYour said poor ]iegf» state, tb^t former lieo- 
tanants of your said land^ and tbeir deputies^ although 
they bad of your grant, reyennea and profits for tbor 
mpport, committed, nevertbelefls, divers extortignsj oB" 
pressionsj damages, and grievimoes, on year said lieg^, 
by forcfe and colour of tbeir power; and, please y<Nir 
royal majesty, expended little or notbing in tbe waza of 
your said la^d^ in aid and comfort of your said lieges, 
sndin safeguard of tbe said land, but kept and r et^ jJT^ ed 
Unsaid revenues my (wuHirtgiBGiouaband^ Y^urljegn, 
dierefore trusty m^ gnuBoua lord, t^t your said Usfi 
will now be relieved, w^ tbat ib^ aforesfud revenniiis 
st^l remain in your ment gracioas bands ynp»ppnded». as 
abovesaid. 

<< Itemr-rYonr said lieges pray, tbi^ your iiuvoity uodfor 
your coinage may be made;, acoording to^ your s^gft §9fi. 
gradous discretion, in your said land, and at your asi4 fAt^, 
tbat is to say, tbe two-pence, penny, bal^pep9y> m^ 
fortbing; and likewise, according to your most grtfoiiMs 
discretion, in tbe same manner as it is in your kingdom of 
Knglaiid, wbore all manner of offices and ministers^ are, in 
audi case, vitbout eaumse for misconduet, to the gKefft 
profit and relief of your said lieges. 



^ Item--r«Your said lii^^ sbaw, to your moat bigh 
and royal majesty, tbat wbereas, at the first comiiiig of 
your most noble predecessor, king Richard the Second^ to 
the said land, most of tbe great chieftains of tbe Irish 
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nation^ that is to say, Macmorogh/ O'Neill (VBreeoe 
of Thomond^ O'Conor of Connaught^ and diren other 
Irisb^ most humbly and of their free will submitted and 
became liege men to him and his heirsj kings of ESn^and, 
fn themselves^ their children^ kindred^ and people ftr 
€fet, and at that time did their Kege homage ; and abo 
for greater surety^ they bound themselves, of thdirown 
free will, by divers instruments, as appear in variona 
forms, to the most holy father the pope, and his snccea- 
aofs, for the firmly keej^ng theif allegiance; the wbldi 
instrtunehts remain in yotxr said treasury of Engbmd, 
as yomr aaid lieges suppose ; bttt since that time the said 
pertons <^>eidy became oudaws and rebels^ and wasted 
and destroyed your said lieges, against the form afore- 
said promised ; your said UegeB, therefore, pity. If it shall 
please your most noble and gracious lordship that you will 
write to and inform our most holy father the pope, by your 
most gracious letters, the matters and things aforesaid, 
with their circumstances, that a crusade be made agsiinst 
the said Irish.enemies for the relief and salvation of the 
aaid land and of your said lieges in that behalf, and in 
perpetual destruction of the said enemies by the aid 
of God. 

" Item-— Most sovereign liege lord, your said lieges 
grievously complain, that in your parliament held at 
your said city, in the fifteen days of St. Hilary, in the 4th 
year of your reign, before Sir John Talbot, of Hallom- 
shire, chivaler, then your lieutenant of your said land, your 
orator and chaplain, Thomas Crauley, then archbishop of 
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Dublin^ whom God assoil^ was chosen messenger, to ap- 
proach your most high majesty, to declare the state and 
government of your aforesaid land, and thereupon the mes- 
sage was engrossed and finished by certain scribes, ap« 
pointed by the authority of the said parliament; and 
when the message was engrossed, the aforesaid engrossers 
prayed and required Monsieur Laurence Merbury, your 
chancellor' of your said land, to permit the said message 
to be sealed with your great seal of your said land, then 
in his custody, which the said chancellor refused, and 
denied the great seal, to the great detriment of your 
said land, as more fully appears by an instrument then 
made ; the which may your most puissant ' lordship 
deign to examine; your said lieges also' pray that, as 
your said chancellor is, by your command, with yon in 
England^ that you will please to make him appear before 
you, to declare the cause why he would not affix your 
seal to the said message, and thereupon to make and or- 
dain a remedy, that such like shall not, most gracious sove- 
reign, occur again. 

'^ Item — Your said lieges inform you, that, being thus 
loaded with divers intolerable charges and wars from day 
to day, the landholders, artificers, and labourers, of the 
said land, are daily leaving the same in great numbers, 
going to your kingdom of England, by which the hiia^ 
bandry of your said land is greatly injured and disused, 
and your said li^es rendered incapable to resist the 
malice of your said enemies, for which reason, may it 
please your highness, to consider the aforesaid matter, and 
to ordain a remedy. 

z 2 
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'^ Item— Yoor taid liegea^ shew to yoor said higioKfli^ 
Idnt^ wfaeieaB, nbardy after joor coKoaatroii, Mcmaieiir 
Jbhn d0 Staaibsf, wfaom €k)d assoil, was jour Uentenaiif 
«f yovr Mid Jiaad^ at whidi time^ and in time of oar moat 
Ii^ lord die king> jonr hAer, and of your pfedeoeaaor 
king Ridiard^ the aaid John paid litde m aotidng of Ida 
liebts to yo«r aaid Ingaa, bat oonnnitted divera eztortioDa 
«nd opfNPeaaiona firam timo^to timOy againat the £ann of 
foor lafw% and to tlie great injorj of year aaid knd ; far 
'^irinck may it ploaao yoor moat graoioaa lordafaip^ to cdm" 
pd tlui haifa of tbe aaid John Stanley^ wiio waa greatly 
miched by tiie gooda of yoor aaid land^ to come into the 
aaid boid^ and make payment of Us debt8> and amend 
llhe dfefanlla done l^ Mm, aa ahaH appear beat to yoor 



^ Item-^Ydor aaid li^ea shew, that after the death of 
tiie aaid Monsieur John Stanley^ the reyerend &ther in 
CKxU yoor faithfnl liege Thomaa» archbishop of Dublin, 
whom Gkxi assoil^ was elected by your council aforesaid^ to 
be your justice of your said land^ who governed towards 
yoor moat dread lordahip and yonr aaid lieges be- 
-Bignly and honestly, making reaaonable payment to your 
aaid lieges, without ai^ extortiona or oppressions upon 
than, with which goremani^ your said lieges were greatly 
^deaaad and well contented^ and signily to your said high- 
ness that audi government as the pe<^le of your said 
land dien enjoyed^ would be a good example to be Mlowed 
in time to come. 

" Item — Your said lieges complain^ that in tbe time of 
Monsieur Sir John Talbot, chivaler, being lieutenant of 
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your said \askd, there were also oDomiiUed many great and 
excennre extortioBS aad ^pprewoasj as well upon r^ 
gioos people and others of hoi j ohurclb aa upon your a^ 
lieges^ vrbich were done openly^ their goods and cfaatlda 
taken, paying little or nothing for thenij by which pva* 
eeeding your aaid lieges were very mnoh injured and 
impoverished^ may it> tb^reftv^ pleaia jroiir highness te 
consider the matter, and to oamnAnd Hm said Monsiew: 
John, in the manner as ahdH seem best to your royal 
majesty, together with his deputies, irtftomeys, and di- 
cers, in your afivesaid land, to make amends for these 
aforesaid extortions and oppressions and due payment to 
your said iiegte, whidi would be in great aaooour and re- 
lief of the poor estate of your said lieges. 

'' Item — Your said lieges Asw to your most n^al maf- 
jesty, that in the times of your moat noble progenitors 
and predecessors, that is to say, Edward the Third, and 
Richard the Second, late kings of England, x^ertain comr 
misnoners, and with them £uthful, valiant, and able per* 
sons, were sent, by tlieir oommandment, to your aforesaid 
land to inquire into the acts of your lieutenants^, justices^ 
and guardians, for the time being, and of their goveru- 
ment, extortions, oppresaioiis, non-payment^ and other 
damages done to the said lieges, and to inform your sai4 
progenitors and predecessors thereof bom time to time; 
at which periods yonr said land was in a much better 
state of prosperity than it is now. And imqft high liefs 
lord, since your coronation, such cemmisaionewi, although 
promised, have not come into the land to inquiKe as afor^ 
said. May it, theref bc e, please yonr mi^esty to con- 
sider the aforesaid matter, and to aend such loyolnndiMtii- 
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fill persons of your said kingdom into joar ssid land 
with ooonnission to inquire of the aets of your lieate- 
nant8> oflkers^ and of others your ministers of your aaid 
land, and of all the ministers and officers of their gov«m- 
mentj and of their extortions, oppressions, excesses, non- 
payments, preys, dami^es, fiJse imprisonments, and all 
other manner of grieTaqces by them, or any of them, done 
or perpetrated since your coronation, and to certify them 
to your highness, and that a proper remedy may be had 
to your said lieges' great profit and consolation for all 
times. 



** Item — ^'^ Your said lieges sheur that, whereaai, in your 
parliament held before your present lieutenant, he beji^ 
requested by your said lieges to observe your laws, and 
suppress all manner of extortions and oppressions, and 
to make due payment to your said lieges, your lieutenant 
declared, that, with the aid of Gk)d, he, by all his power, 
would keep all your said laws, and make due payment of 
his debts, and if he should not receive of you, most gra- 
cious lord, sufficient to pay your said li^pes, he promised 
at the same time in the parliament, before all the es- 
tates there, that at the end of his term he would assign 
the rents of certain of his lands, in his best neighbour- 
hood, without taking any rents from them, until due pay- 
ment should be made to your said lieges ; for whidi your 
said lieges greatly thank your said lieutenant, and also, for 
that your said lieutenant had abolished an evil and very 
heinous and intolerable custom called coigncj which for a 
long time had been used in your said land, upon your said 
li^es, to the very great injury of them and their aflairs. 
Your lieutenant has done . well hitherto, and promised to 
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have done more, if he had sufficient support from your 
most gracious . aid; your said lieges pray your most sove« 
reign lordship^ if it should be pleasant to you^ that you 
will thank and reward your said lieutenant, and supply 
him with means at the humble request of your «ud ]liqi^j 
and command that the support be pennapei^. 

" Item — Y^mr said lieges shew that, whereas, eeitain 
persons, not literate, or acquainted with writing, hcdd 
certain oiilees in your exchequer of your said land, and per« 
form the duties thereof by deputies ; and some, as well 
clerks as others, hold and occupy two or three offices in 
the same exchequer; and by them great and excessivje 
fees are taken of your said li^^, and other extortions 
are made, to enaUe them to pay great rents to their prin- 
cipals,' and the said offices are not so duly kept, and the 
services thareof, so well done, as have been accustomed ; 
therefore, your said li^^ V^J^ ^^^ ^^ ^^^7 please your 
most high discretion, to consider the aforesaid matter, and 
ordain a remedy* 

*' Item-^Your said lieges shew that, whereas, they are 
ruled and governed by the laws used in your kingdom of 
England, and, for the purpose of their being informed and 
acquiring a knowledge of the same, your said lieges havis 
sent able persons, of good and gentle birth, (your English 
li^es bom in your said land) to certain inns of cour^ 
where they have been received £rom the time of the con* 
quest of your said land, until lately, that the governors 
and companies of the said inns, would not receive the said 
persons into the said inns, as they had been accustomed to 
do ; may it please you, most gracious sovereign lord, to 
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MMldtr Mid ortbia doe remedji that fiMr kWs MMi)r iMA- 
Oam itoi luH tie tegetteft in fmi acid bed. 

^ If^n^ Ybltir «iia liegeft <MBj[)linB thilt tiite OiM^id^; 
SmkA^ ind <N9ikr teAitaiie*^ MiH diten parte, foraleag 
thne past, ha^ fe^ llie seiEi bet#eeii yoar kingdoin bf 
England and your said land, and your fiutlifal lieges and 
mm^ktakiM hK¥^ beta toMed, Inpriaoned, and phmdered, 
iliid iDft^timck sialiif, te a« t«ry gi^t inj^ 
3pMr ttoge* and tneitdiaiita. M ay It pkase foltt Ingkniie 
•a ebnhldeir^ie albireMdd ttittexv iEuad, tli^ fdmi siid bnd 
Akj not be wH&ottt Dn^s^clilntfdk^ «M topport> of yeiir be* 
ngn graee ytra wiii prOYiiie a prspei icueujr. 

" It^m-^Yovir s^ud Isogite BKe# uat> wliefcis, by a sta* 
tote niade in Engknd, it wtt ordainM tiiat the esckeator 
of each county, sbotild possess withnk thi6 oonnty of whidi 
he was escheator, sufiicfent lands, irents, a^d teilieoients, 
tb answer for his defuults, as well t^ the Idng, as to th<l 
party. But, notwithstanding your escheator of yonr aaid 
land dwells in England, as manj^ other escheators before 
him did, and has made deputies in diven Cdtinties within 
yo)!!^ said land, who haye not possessions wi^un the said 
dminties, according to the form of the said statute, and 
hate done and oomknitted great damages and oppressions 
0^ your said lieges, by reason of the great atanuities 
they send to f^dr principals,* to ^e great datti^e and 
inVpov^shment of youriielf as well as of your said lieges. 
May it, therefor^, pHease youir said majesty, to^ndder the 
aibreiHiid matter, and to ordain that yonr present esdieator 

• Meifleft* 



of your md kiicl, im wdl as all Mmt aicheatort^ V9h» 
fliiall be hi fiitare^ dmll flfUpoliit no deputy hi die eaM 
hmd^ liiiless be bas snffident lands and tenements witbhi 
the said county where be il depiity> as the said statnta 
makes mention. 

" Iten^Tonr said lieges Ainw thai, wheveas, tbe nsiMt 
lioble king Sdwafd tbe Tbird^ year great graadfiftiieiv 
liAe king of Snglandi whom God assoil^ (amsog eUier 
pardons tM generd releases to all his lieges ai £n|^aad> 
behmd, and <}^ieniie^ and all his other Ifi^es) te tbe 
fltouls of his most revered fatbet and mother aad the 
soys of his most noble progeinitors^ pardined and r dcase d 
aU manner ef debts nnd aocbnnts due tb bimsetf >6r any 
of bdi progenitors^ as bf his letters patent^ enrolled in 
hii ekcheqno* of Kigl^d and Ireland more lUly ap. 
pears^ which most gradouS pisrdsh was a very great relief 
and improvcttDe^t to the said land. And yon, of y^onr 
most abundant grace soon i^Ur yoar ooronattanj pax^ 
dimed bH yonr li^gaa who sh^d^ witbin a eertain time 
liinited^ sue to jmr most gnwdous lordships aU manner ef 
d^hls^ aeoonnCiy and ether axtieles> ns appeans by yonr 
inest grsetons psMrts te dirers of yeur liegn made and 
done s aftd your aaid lieges of y«sr said land^ fer the 
greater part^ not knowing that yonr laid paiden wis so 
generally gvaniad> and Ao the period to whioh yonr said 
pardon was litti«id, sned for nothing to the Ibndtain ef 
yonr very abundant gsaee. May it, theKefere» pl<(ase yenr 
majesty to indlne the ears tit your abundant jity to yonr 
sidd liegee> eoii at te i ag the poor eatafte and insupportaUe 
chaifge they sustaki^ and for <tlie bencffit of the souls ^ yonr 
mm, nMelMieit and mother, and of all your other pre- 
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gmiton and predeeetaon, whom God aaioil^ grant the 
nme pardon to jouraaid liegea^ as best aeems good to joor 
iBott wiae diaeretion, in perpetual memoiy of your moot 
powerful and gracioua lordship. 

" Item — Your aforesaid li^^ shew to your most hif^ 
majestj that, in the parliament of king Richard tiie 
Second, hdd in the third year, of his re^, it was 
ordained that all people, be their estate or conditioB 
what it might, who possessed any lands, renta^, be- 
nefices, or possessions whatsoever within the said land 
of Ireland, (being then oat of the said land) before the 
foast of the Holy Trinity, or of St. John the . bi^itist, 
then next coming, and ever afterwards, in aid and 
defence of the said land, should each bring six fidth- 
ful lieges, there to dwell and reside to encounter the 
rebels and Irish, and to keep and defond the same 
And all those who had castles and fortresses in the 
said land, should have them in a competent repair, 
and keep and sustain them in good and safe state, 
for the security of the said castles and fortresses, to 
prevent the peril of losing the same ; and in case any 
of those who had lands, offices, rents, benefices, or 
other possessions in the said land, should be absent out 
of the said land after the said feasts, for reasonable cause, 
for the time they shall be absent, shall find, have, and 
place in their room and stead, capable men, for the de« 
fence of the said land, as necessity required ; having due 
r^;ard to the quantity and value of the said lands, rents, * 
offices, and other possessions aforesaid; and if they should 
not, then two parts of the profits of the said lands, rents, 
offices, and possessions, were to be levied by the justice and 
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governors of the said land for the time being, and ez« 
pended and appropriated in the defence of the said land. 
Provided nevertheless, that, from the third parts of the be- 
nefices of all who were absent, dwelling and studying in 
the university, or without the same land for reasonable 
cause by license of the king under the great seal of Eng- 
land, there should be allowed common charges and neces* 
saries, according to the certificate of their ordinaries, as 
in the said ordinance more fully is contained* And 
further, most puissant lord, divers persons, your faith- 
ful li^^ of your said land, going abroad, by dtation 
of our most holy father the pope, as well under his 
seal as at the instance of a party complaining, and 
other persons to solicit the graces of our most holy 
father the pope, and others dwelling in England, as 
well in the schools as universities as to acquire the 
knowledge of your common law, as apprentices of the 
courts of law, and divers persons by license under your 
great seal of Ireland, and other persons without license, 
who have sufficient people in their places, notwithstand- 
ing that the said persons are absentees and dwellers out 
of the said land, by reason of their study, they have been 
vexed and grieved by the offices of your exchequer of 
Ireland ; and often the two parts of the issues and profits 
of their said lands, tenements, offices, and possessions in 
the same land, are entirely taken, as if they were absen- 
tees from the said land without license, to the great in- 
jury of your said poor lieges ; therefore, they pray your 
said most gracious lordship, by the advice of your most 
wise council, to declare and certify to your said lieutenant 
of Ireland, and your officers, the effect and intent of the 
said statute, how, and in what manner, your said lieges 
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«h«old be governed in that matter in time to come, to the 
fgtmt comfort and relief of yomr said poor lieges. 

'' Item--T«iir said Uegea ihevr that, w]iereai,fMr poor 
entor^ Jolm Randolf^ derk^ pareon of the chvrdi ef ear 
lady of Oldtrym^ in the dioeem of Meath, (who aeliclta at 
wdA for jm, oof a overe ig A lord, m te faimtelf) flat^ 
whenM, the temperaiiti^ of the Udieprick of Meeth, of 
trUdb the adFowaon of the eaid dbntdk h paieel^ #eM 
oei»d into joor hands Ibr certain eanses; the wUeh 
chmrdi became Yoid hj the coneeoration of John flwayne, 
clerk, to the ardibishopridc of Ama|^, bj which, the 
tampondities being into your hands, the said John 
Banddf was presented to the said church by die ri^ 
and tide of yoor most graeions loi^dship, and institiited 
and inducted into the same, by the ordinary of the same 
diooesB, the aforesaid temporalities being in your hands ; 
notwithstanding which, one Thomas Prys, chaplain, pur* 
diased of the pope* a bill to be parson of the said 
dmrch, after die said voidanoe, withont making men- 
don of your title; the which Thomas, and divers others 
confederadng with him, have said and declared, at the 
court of the pope, diat you, most gracioos lord, had n« 
right to present to any church, vrhaa the temporalides 
were eo in your hands, became die said veidaiwe did not 
occur on account of the deadi of the l»ahq;> of diat place; 
to the disherison of yoor crown, and the i^reat damageand 
injury of the said John ; therefore, your said lieges pray, 
that you wiH ordain a proper remedy, according to your 
most sage discredon, against the said persons who have 

* ApoiitalL 
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made sndi decla ra ti o n, in support and salration of tbe 
jrights of your crown. 

''Item — Your said lieges shew that, whereas^ the lieu- 
tenants and others whosoever, governors of your said 
land have, hitherto, had power to receive the homage of 
your tenantsiy who hold of yon, most sovereign lord, in 
chief, and now are ready to do their homage, are pre- 
vented, because your present lieutenant has no power 
to receive it; and thus your said tenants must repair 
ever sea, to appear before your highness to do their hom^ 
age, which would be a vary great grievance to your 
said land, on account of the resistance of your enemies 
therein. Your said lieges, therefore, pray you to consider 
the aforesaid matter and to grant, if it please you, to your 
lieutenant, who now i^ and to your governors of the said 
land who shall be for the time to ccmie, full power to re- 
ceive the homage of your tenants aforesaid. And, further, 
to grant to your said lieutenant, full power to present able 
parsons, and make collation to all manner of dignities, 
prebends, churches, hospitals, chantries, free chapel^ and 
other benefices of the holy church, whatsoever, with or 
without cure ef souls, of your donation, collation^ or pre- 
sentation in whatever manner appertaining, considering 
that in the times of such voidanoes, divine service would 
be greatly frustrated, and the souls in such chucches 
neither duly kept or governed. 

'' In testimony of these points and articles as above- 
said, most excellent and most dread sovereign li^ge lord, 
your servant and poor chaplain, Hugh Canent, de- 
puty to Monsieur Laurence Merbnry, your chancellor. 
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in your aforesaid land, has placed your great seal of your 
said land^ being now in his keeping, at the request of the 
said lords and us, your said poor commons, in your said 
parliament. Done, agreed, and given at your said dty, the 
S8 day of April, in the 9th year of your most gracious 
reign." 

This parliament also granted a subsidy to the king. 

The EngUih Pale, as that portimi of Ireland under the 
dominion of the king's lieutenant, was called at tliis period, 
was much diminished at the commencement of the i*eign 
of Henry VI. and the English power was still more crip- 
pled during its continuance. His ^Either having been al* 
most totally occupied by continental conquest^ pidd but 
little attention to the melancholy represe n tations of the 
Irish paritaments, and leaving his son a minor, the guar- 
dians of the realm had too much, elsewhere, to occupy 
their attention. Irish aflfairs were, therefore, almost totally 
neglected. 

The size of the Placita rolls of the courts, is not a bad 
criterion, from which to judge of the extent of the in- 
fluence of English law and power, at different periods. 
During the reigns of Henry the Third, Edward the First, 
Second, and Third, they are large and well written; 
pleas and assizes were held by the justices itinerant in 
most parts of Ireland, and the pleadings exhibit an exact 
sequence and all the regularity of form and precedent. 
They gradually became ill written and diminished in size 
as the Irish encroached upon the English power, and li- 
mited the extent of its territory, and continued regularly 
to decrease until the term rolls, from a portly size of from 
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sixty to ninety membranes, for the proceedings of each, 
are shrunk to four. 

There were, however, numerous parliaments held during 
this reign which, in the number of members, were as di- 
minished as the rolls ; many powerful and influential of 
the nobles residing in the IrUh country^ had adopted 
their language and manners, and being English rebels or 
Irish enemies, ceased to attend ; the commons were con- 
fined to the representatives of the five or six counties 
of the Pale, and a few cities and towns. Those out of the 
Pale were often fined for not returning the writs. 

1426. — A great council was held in the 5th, and others 
in the 6th and 8th years of Henry VI. as appears by the 
account of Sir James Whyte, knt. seneschal to Richard, 
duke of York, of the liberty of Ulster, ^m the 6th Oct. 
3 Edward III. to the 25th Jan. 14th Henry VI. on the 
great roll of the Pipe. The following are the entries:— 

" Episcopus Dunensis,£40. quia non venit per se,vel per 
procuratorem, ad concilium domini regis apud villam de 
Naas, die Sabbati proxima post festum Sancti Clementis 
Pkpe, anno regni nunc quinto tentum et inchoatum, nee 
retomavit breve domini regis sibi inde directum. 

Episcopus Conorensis £40. quia non venit ut supra. 

Episcopus Dunensis 100s. quia non venit ad magnum 
concilium domini regis, tentum apud Dublin in crastino 
animarum anno regni regis Henrici sexto. . . 

Episcopus Clogherensis 100s. pro eodem. 

Episcopus Conerensis 100s. pro eodem. 

Episcopus Derri^nsis 100s. pro eodem. 

EpisdqMis Dunensis 100s. quia non venit ad conci- 
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liiim donuni regis die veneris proxima post festiuii Sancti 
Nicholai episcopi, anno r^ni r^is nunc 8", per se nee per 
procoratorem, nee breve domini regis sibi inde directum 
retiuwYit. 

'' Ej^sQopus Conerensis lOQs. pro^odem* 

" Seneschallus libertatia UltoniiOy et Yicacomes ck»- 
cesrum ibidem, 100s. pro eedem* 

'' Superior et prepositus de Galwey, lOOs. pro eodem." 

The earliest statute r^U of Ireland extant, is of t|iefifik 
year of this reign, and contains but one act 



142&— In the 7th year of Henry VL a parliament was 
held beCore Sir Jc^n Sutton, lord Dudley, loord Ijis^teosnt, 
the roll of the proceedings of whioh cyitaiips fiHur^^^ 
acts, oidy one of which is printed in the antiigrised cdl- 
tiffi, vis. Uie act by ii^ich the sddition of 4he resideno^ 
trade, mystery, or profession^ of juro^ was 4irectedto be 
iuaerted on the panels. 

This parliament also drew up a xepresentatjon of the 
state of the country, which they transmitted to the king, 
under the great seal, a copy of which is enrolled on the 
close roll of Ireland of this year, with an u^traliiQto^ let- 
ter, as follows : — 

'' Soveraigne liege lorde, these bi^p .the articles and 
pojrntementes, the whiche we, your humble lieget^yo hordes 
spiritual and temporels, and comunes of 3rour land of Ire* 
land, at your parliament last holden at your citie of Dy ve« 
lin, assembled and fore John Sutton, knyght, your lieute- 
nant yn the sayd land, the Fryday next ^ter the fest of 
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mi^akwea, that last was, hmre send in mesnge to your 
soysfl majerte, hy our mBagers HanriFfivtesea, ckief jua- 
taea of your diief place in Ivdand, and Xhamai Strange, 
faiyglit, ihragh ear Aomme aaeeat, ohaoen tlua ynatrnocioii 
of thenrtiolM yon to de^eoE, -wiiten in the fixme tiiat 
fbloweth; 

''Ffentyibat there jwnreayd kndthe last yeve far lakke 
of goede goynaunce, atood in poynt oi kaing by bren- 
uy^Sf robbyng, takyng, apd kyllyi^ d your liege poeple 
iieoe kf yonr irydi enemyes in every partia, of d» iriiidie 
myidhiefby aft' that ye and yoor winhipfhll and wyae 
eomiiell ther had notice of, gradoualy remedied ua in 
sendyng or* nn to U8 be your sayd Ueuten^t dtfae Ua 
oomyng sayd enemyes, and in comfort of us, of the which 
we dianke yon with al oar bool hartes; ^e whiriie yonr 
aaid lieotenant, sethe his oomyng, over manly and dili- 
gently hath weiryd jmd rebiiicyd yeor said enemyes, bren 
and destroied thar canm, brskeii and drawed ow' tUre 
oastellea, dure wodda and paaa kut ; grete slaghtea had a 
pen tham, dure Ji u it aesT gent, and dnsn gietely empgyerya- 
ahid in diren pertiaa, ao that thanket be Gad, we, yonre 
liege poeple hen atandith iagode reat fnm the malice 4if 
yoF enemysa, onre persones, 4sani, houses, and godes, welly 
saryd from tvennyng,fobbyng, other takyng; of whoa grete 
labour and eoates, we beseobe yen that he be tfaanfcet, as 
he hath rygfat well deeervyd* causyag hjm to lunw $he 
moor oorage to coatiniie forth his aaid j^ood and idiligaBt 
labour. 

'' Itm-rbeaed^th yonr said lieges, that your sayd 
lieuten^ may have good and hasty payment of that that 
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he should have of you^ our soveraigne lord^ for the -kepyng 
of your sayd hmd^ so that he may have where with to 
continue his said labour, and to pale the people, and that 
he be wel seen unto, oonsyderyng that he hath had grete 
eostes in holdyng of horsmen and fotemen, of the gise of 
this land, over the nombre of his soudiours. 

** Itm — that ther albre this tyme this land hath stoude 
in greet meschief and lyklynesse of lesing, by ofte 
chaungyng and mysgove'naunoei of your lieutenants and 
her deputees here. We beseche you that, while we stonden 
wel, such chaunge be not had to us hereafter, £oie fere of 
in peril of losing of this land, as hit had been ynne late> 
wher of God defender 

*f Itm— for as myche that dir^ men of this land, of 
malice and il will, have maad unto you our sov^aygne 
lord, and to your wise oounsell there, div'se feyned sug- 
gestyons of your lieutenants, justices, and otheres estates 
of your sayd land, whiche suggestions have nether come 
to you, nethir to your said counscill, by auctorite of your 
parlements, ne connscils here, ne under autentikea seales^ 
or seales of the estates of this land, when parlements or 
•ounscilles have not be, for the grete mysohiefe that this 
land hath stouden 3rnne,but by by lies and naked language. 
We beseche you that such simple suggeston hereafiter be 
not levyd, but that such suggestion makers finde suffidant 
suerte to stand by thire suggestions, and thenne thire said 
suggestions be send hither to your counseiU here, they 
duly mo to be examjrned in the next parlement, or greit 
counseill here, and, aft' that examynacion, ye and your 
said counseill ther of the trouthe, under your grete seall 
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here^ to be c'tified^ and there opon to procede as reson 
requeryth ; consideryng that h'ght levyng of such bylles 
and suggestions often tyoies have causyd greet hyndryng 
and hevynesse to your said land here. 

'' Itm— that there diy's derkes^ merchants^ and othese 
honeste persones out of your land here^ hay trayailled yn 
your land of England, there from Chester to Coventre, 
Oxenford^ and London, now late ben robbed of thire hors 
and goodes, and thire bodies taken and put in warde, and 
some beten ; we beseche you, that such mysgov'naunce 
be restrained and chastised. Sithe that we ever have and 
shall be your trewe liege men, and myche sorrow suffre 
from day to day, here of yo' enemyes for yo' sake, thogh 
we haye none there. 

*' Itm— -we beseche yon, that ye best consider the true 
and notable s^ioe that James, your erle of Ormond, hath 
done unto jro' g^daire, fodyr, and un to you at al tymes 
hereafor, and namely, when this land hath stoude at most 
myscfaief and at poynt of lesyng, and that ye luste have 
hyme recomended and thankyd for the relevyng and 
savyng ther of and of us, causyng hym to continue his 
said true and diligent laba' forth hereafter ; and that he 
may be paied of that that is owing him for the kepyng of 
this yo' said land, while he had goVnaunce ther of, as 
wel in yo' fader tyme as youres, of that is owyng hym, 
that he may paie the peple^ consideryng that he hath had 
here afor, and now sithe yo' said lieutenant came over the 
see, grete costies and charges a boute your s'viceandhis, yn 
resistyng of your enemyes, and thai ye best consider also 
how that his last absence and long tarying out of this 
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lukij oauud your enemys to be the bolder to go to weae, 
and your liege peple myobe abanhed and foblied tbar by. 

'' Itm— -that yo^ lieiiten*iit, or depute^ £or the tyme 
beyng, may geve benefyces^ oonaideryng that^ whenne thay 
ben long voide, Irish men oocapieth tham ftr lakke of 
fingleiah men, havyng peer for y' kivrea of this land^ beyn 
at al tymes used, that wod benefice be gire to en Iriadie 
man, that benefice y* Toide and stant in yo' geft lor that 
tyme; and^ for as modie, that no man in this hund hith 
power to giTe benefices y' kogith to your geft; and alao 
ye benefieea her beyn of litill vahua, yat no aotafli snetii to 
yoT lordshqii to hsre hem. The irhieh men occnpicdi 
them forthe as shold TngKidimeo> ye ^rtddi .ba:gnat 'hm* 
deryng to yor said land. 

^ Itm-^that ye wdde graolovsly considar a»d pimyashe 
die despite that was done to yo' messagon Henry Fer- 
tescn^ your chief justice^ and fUar James Alleyn* knysg^ 
iMnd from as> yo' li^^ peple c^ this land^ |q yonr royall 
mag€«t to c'tifi you of the ettatae andoenipl^rio^ of your 
saidland> thewhi<^ sbfilde be goyng aivA ^mayng, and 
Vfterev' at >tbait iyme undyr yo' f^.diom vr^teocio^, far 
yo' liege peple here, supposyn that the .diservis tfiat is 
doyn to Ihaynij goyng in to your reame pf JGiig]and» is 
doyu by boldcm^ that hit was not punyssbed. 

" Itm— *that ye ivolde graciously ord^rae^ that aU the 
Ueuten*nta> and thar deputes^ of your fiiders and yonr s> 
make pay«ment to yo' Uege people her for thi^pm and 
soudio's. Censideryng, graciQus lord> tl^ %hii defaut h«r 
of liave be a grete hunderyqg aiMl empov'if!#I|iag to yf ** 
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said liegesi tukhil it b«^ remedjret wd be a grete releTyag 
of thaym^ 

*^ ItaitM-fctMSDiiaite aa your kwes of tfak laiid^ in ev^y 
qB jtf co'tea^ at all tymea bnre beya naed, bothe in 
pladgrng.and jndgeiiieBta gpryug, after ydor lawea naed in* 
Bngland^ aiid the lerned men here yo' aaide lawea lemet 
m Ifanea o£ GoTt^ in'yonre ^ealme t^ Engioiid, in to nows& 
hie tliat ther bepi refiiaed to be had in innea of Ck>nxt^ 
epatean e to ihal» that hath be uaed afor thia tyme; wa 
Iqnedie yen: that ariajML^MOfl be made there^ that yo* 
liege peaple of thia laad^ tha^ oomyth thedii for their aaid 
lemynge> may be reaceyret into Innea of Co% as th^ 
httve he* of heUe tfana^'ae that yo' lawea in thia land may 
be eoDtyiiQet forth, oonaideiynge yat ellys whan theae- 
y^ Dowe> bqfsi heir^ lemet beyn dede^ there ahal be none 
in tfak: landrthat ahall canne. yeF lawea, laaae than it be 
lafnet tharet, the whidi will be « greet dbprofite for you> 
and; gx^etehyiideryiigfcrna your pioare liegea* 

^ Aho^. that' the g^cioiia anawera that were given by^ 
donryae d yo* aaid oonaaill tfaeieanto^ the aaid Heuy 
FIbataaoa, and Jamea Alleyn^ hnyg^t, meaaagen^ for yo^ 
aaid laad> mightbepotindneexeencaoniaceordyngtothe' 
aame au a we n^ fiv the grete availe of yoD> onre aoreraigne 
hxdi and in confbffte el ua yoor liege people here. 

" And at the apeoial veqneat of ua, die Right Bev'ent 
£ider in God, Ridiard, erdiebiaahop of Dyvelyn, yo' 
dbanedJor in yoF aaid land, your grette aeale of yo^ 
aaid land, to this our inatrnedon of onre meaaage hath 
aatte nnUK Written at yo' aaid cittee of Dyrdyn, the 
aaide Friday next, aft' al halwen day." 
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^' To our sowaigne and gracious Uege lord the kyng of 
Engiond and of Ffranccy and lord of Irhnd. 
*' Sov'aigne and gracious lige lord> to yo' heighe and 
roial majeste/ with al man'e of humilite and dbeiaannce^ 
we ns do reoomaunde, and of yoor benyge tendrjng of 
our grevous and hevy oompplents of the miadiieie we yo' 
humble li^es^ the lattist yere> and your land here, atodyn 
ynne^ and of jo^ gracious confbrt, that ye hastily send on 
to us John Sutton^ knyght^ yoF lieut^^nt, for <mr hei^^ 
i^levyngy we thanke you with al our hole hertes, beaechyng 
you of yo' godde and g^dous oontinuannce, and of al our 
other matters that we have to aoerte your said royal m»- 
giste. We yo' saide humUe h'ges, at you^ pariement lattist 
holden at yo' cite of Dyrelyn^ and £or your saide lieute- 
n*nt> the firiday next, aft' al halwen day, of this yo' said 
land, has chosen Henry Fortescu, yor diief justice of your 
chief place in yo^ said land, and Thomas Strangge, knyght, 
our messag'v, by us sent un to you, to approche yc heighe 
p'Bence, our said mat's in an instrucdon under yo' grete 
seale of your said land enseled contejrned, you to declare 
and delive', besechyng you our said message's and message 
benyngly receyve, and tham fieith and gredenoe geve, and 
to the articles in our said message conteyned gradous aun- 
sweres, purvey, and esploite, in al goodly haste, by thavyae 
of yo*- wirshipfiil and wyse consey'ther, to ydure p*" iito, and 
comfort of us yo^ true liege men here, and al myghty Gk>d 
gif you god life and victorye of yo' enemyes. Writton at 
yo' said cite of Dy velyn, the said friday next, aft' al halwen 
day, and at the special request of us, yo' said lieges the righ 
reve'nt fadyr in God, Richard, archebisshop of Dy velyn, yo' 
chauncello'' of yo' said land, y* one ptie of your grete seale 
of yo*^ said land to this p'sent bie hath set unto. By 
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yo' humble lieges y* lordes spirituell and t«np>ell and 
co€8 of yo' lond of Irland/'^ 

1430. — ^A parliament was held this year in Dublin^ 
before Richard^ archbishop of Dublin, as appears by the 
following extract, fnm the account of Sir James Whyte, 
seneschal of Ulster, before-mentioned, but there are no 
rolls of its proceedings : — 

*' Episoopos Ckmerensis 100 marcarum, ^[uia summcmi- 
tus, Bon Yenit ad parliamentum domini regis tentum apud 
Dublin, coram Tenerabili in Christo patre, Richardo, 
archiepiscopo Dubliniensis, justidario domini r^s teira 
sun Hibemiee, die veneris proxima ante festum Sanctis 
Trinitatis, anno predict! regis nono. 

Episcopus Dunensis, lOOs. pro eodem. 
' Deriensis, 100s. pro eodem. 
Superior et prepositi de Ghdwey, £10, quia non re- 
tornant breve domini r^is ad parliamentum predictum. 

" Superior et prepositi de Athenry, £10. pro eodem." 






1431w-^A pailiameiit was held in the 10th year of 
Henry VI. a roU of the proceedings of which is in the 
rolls office, containing seven acts, . not one dP which ia 
printed in the authorised edition of the statutes. 

1435.— In the 14th year of Henry VI. Sir Thomas 
Stanley being lord lieutenant, the privy council wrote a 
letter by him, who went over with uiother representation 
of the state of the country, to the king item the parlia- 
ment, which depicts strongly, and in forcible language, 

• Tbii letter is placed on the roll ^ftv the itatement of f rieyencet, 
although intended to UUrpduce the messenger! to the king. 



tbfi mebodbidj state «£ affaka : tlM teitar and tlie repra** 
senUtion are both enrolled on the Gble Roll of Ireland, 
and are as follows :— 

^ iMeta Mkia R$gk 
^ Utot aoveiaja and graturas kurde> we reoonMamde ua 
unto youie lijre lordisahip^ aa lowdy aa we can* er naf ; 
and, gracious lorde, plese it unto yonr hye knrdealtip lo 
wite tfaafe yoore trewe knight, Thomaa Stanlef, yvnre 
Haatenante here» eamaa altUa tjnne imto yoore gHMftoiia 
praaenoB, for diinerse notable raatMria tiiat teacher Ae 
ealate of youre lande bene, and lo psraue urte' ymne 
graoe ftr tiie paiementthat ia dveii&to hym for tliekepyiig 
of the same, and to have noike koW il ptoae to j4mn hye 
lordeship to make ordennaitoe li^ tbe advys of youre 
worthy counseill, iawliate wyae^he shdl'tte or d ey n e d , for 
fipom henafinih of hirpaiement duryag kiateme to that 
ende> that he mow be the better prodded to supporle hie 
charge that ye have dommaundyd him witii, aa of the 
kepyng of the saide lande. Besechyng yow of youre hye 
grace to have youre saide trewe knight specially reoein- 
mendyd unto youre kye lordcahip for hia goad gaTemacnoe 
and manftili labour that he haa don and made here> aa wril 
amonge youre trewe peple aa upon yalu% eneraya, asid 
such pounreiaunce make for his paiement, that he mowe 
the more hastily repaire hider, in saliKacioii of youre aaide 
lande from the daunger of youre enemys> and in comlbrt 
of youre trewe peple in the same, giftng unto hym gra-* 
cioua and Buthfbll audience in all auoh matters as he woU 
declare Uiereine, touching the estate of youre lande^ to 
foresaide most soverayn, &c. 

John> ercebisshop of Ardmagh, 
Richard, ercebisshop of Dyvelyn^ 



€€ 
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^' l^hoitnam Sfchuige» knight^ depm^ to the ohahcellomr^ 

. " Xpofre Btaievale^ diief. jnge of tibe Kinges Bjnute, 
> '< Mm Blakeney^ thedb£Bf jostiseof 1^ GcxBinon Plaoe^ 
'' iatncB Gonultalah^. diicf bflron^ 
'< William €!Ii;pv»t% mttiuiam justice' of tfie Kyngis 
BfDtlbe^ andcIF the-jemumt of yooM oognaeiLimlrolinie." 



^^ Thia ben the. arttdes of the message 0/ IreUmde. 

^iRirst) tiiAt it ploMi 00X9 oovfaigne lordo> gradoudy oon^ 
odtorar howthet hisbodo oB iidaod ii welncgb dfestmied, 
and inhabytyd with hia enimyea an^ra6olx> iii a» mociii 
that y* ia not left in the nethir partiea of the coonteea of 
Dyrdya^Mith^ Lonelh> andiJddare^ diat.yoynyiitogadylr^ 
oBte of tfiA'Milijisctioii of the saide enMByea- and- lebeb^ 
aaarialy axxmilea in leagthe aad^xsmtlfrxtirbrede ther^ a» 
a man maiy aoieiy ride etiier gih ill-tfie aside oevoleeai to 
an awe r ie to the kyngea wxitteeand:to Uft< 



^ ^ao;^ tiie eooAtee' of tBMcMiigli^ ia, ihtt- taatii^ weae 
polie of the eitee'e^ Bjpirdjfv^^ ivvty n thia xana yieie^ waa 
oa«'<^ tlle'keyee e# the aaide- lande^ aiydwaf betw«eae> 
the aaideeitoe aad'tbe otttpartito^tiMiit'ie to asjitkMHsmm* 
teea of Kilkeniiy aad'Tlperarie; and die proviiioeellGafi^ 
ahdl^ dao iamhahiirfd withesemyeaand vebebr> aave t&e- 
caateb of Catheriii|^ aand'Tillagh^ and within thia h» yera 
y' were in the aaide conntee of Cathirlagh, cxlviii caatelx 
and pylea deftnaiBki well rm^ffd, bataylled> and* inha- 
bityd, tfiel new ban dtolm edand mider the aabfeelion of 
the aaide enemyea. 



«r 



Alao^ the coonteea of Kilkenny^ Wei8ferd> Waterford^ 



Cork, Limerickj Tiperarie, and Kerj, in the oad' parties 
of the said lande^ ben so destrued and oppressed with ene- 
ttjres and rebelx, that the fewe leige pepoll dwellyn in 
thamn ben not soffidaant to vitsdll the citees of Water- 
fbrd, Corkj and Limeryk^ the wich boi sette upon the see 
ooite, neth' the walled towns of thesaidcqanteea^yatiato 
say Kilkenny, Rosse, Weysfc^j Kynsale, Toghill, Oon- 
mell, Kilmftliftllnlfj Thomastown, Carryk, Fithard, CasheU, 
and many other, mdierthmgh the said coontees and walled 
tewnes ben in the poynt to be en£symed, and namely, the 
dtee of Waterfbrd, to likelye desolacaon of tham in shorte 
tyme^ that Goddefiand. 

^* Also the most canse of destmction of the sidde o«t' 
most parties and counties i^ because that thexzx yerethe 
lieutenants of the saide lande, and other goyemoura of 
thesame £or the time beying, come nat ther, but it were 
for a sodan joumay or an hostyng ; nor hare made no re- 
sidence among the people ther, to pjrnyshe the rebels by 
the kynges lawes ; and ako tOKw*' cause is, that the kyngs 
courtes, parlementz, and grete oonseilles, have not been 
holden there this xxx yere, save oon parlement x yere ago 
at the town of Kilkenny, notwithstanding that the leige 
peple have payed yaire subsides and other grauntx duely, 
as thay cue to don, to the lieutenontz, and other goveruours 
of this said lande yat have ben for the tyme. 

^' Also the province of Ardmagh, that is in the north 
partie of this saide lande, comprehending v countees, and 
the province of Twme, in the north waste partie of the 
same lande, comprehending also v countees, ben enhabyted 
with enemyes and rebels, and yerely tributaries unto 
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thaym^ and under theyr subjection ; saying the castles of 
Craffergus and Ardglasse^ and some of the oountee of 
Loueth, in the proviHoe of Ardmagh^ and the walled 
townes of Gkdvy and Athenry, in the pxovince of Twme ; 
and were not holly visityd by lieutenants^ ne non of 
goyemors of the said lande this xl yere, but it were for 
acteyng, hosteyng^ ex a sodan jonniey. 

s 

''Also there as diverse Writtespabseoute of ye escheqner 
of the said lande, for to compelle the kynges tenannta, 
holdyngof hymn londes and tenements in chief^by knyghtes 
sendee, for to do yayre homage in the said eschequer, and 
that on thayre apparaunoe is noman having power to reoey ve 
it, but thay ben charged to go into England to the kynges 
owen persone, to do thayre hoinage y'; and inasmuch 
as the said tenants ben put ever more to so grete dis- 
tresse and oostes, in resistence of the malice of the kynges 
enemyes and rebels, that thay mowe not so do withoute 
destruction of thayre londes, by the said enimyes and re- 
bels, in thayre absence ; and there fore be putte to grete 
fynes yerely at the saide eschequer, for y' respite of 
thayre said homages. That oure sowaigne lorde wolde, of 
his grace, graunte a sufficeannt powere to the lieutenant, or 
gov^nour of the said lande for the time beying, for to tidce' 
and recayve ever more homage of his^saide tenants, with- 
oute more travayle or oostes, by ye consideration aforesaid, 
and that withouten any fee paying. 

" Also as the kynges enimys^ that is to say Scottes 
Bretons, Spanyalx, and others many, with thajrre shippes, 
barges, balyngers, and of vessels diverse, stuffyd with men 
of warre to grete nowmbre, and that as well in tyme of 
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■ m of yimm, oone yerdy upon the see by y* easier of 
llie edd»teid^ flDd alao liy the oortee o£ Welei^ Gbeetro, 
IrtOMMtiey end- take mmdMomtm and edwr le%e p^te 
divflieef IralMrie^-Walen, and liBgh«ifcr> dwteomduMA 
geth betweae ndtb Aayte ahinm, mewhamWeee endotlMP 
geiai^ te peMpige nnnttibyi^ ndtiMiMEtfiayie ranvanBW^ 
in grate hyndryag aad likdy mdeyeif of te' wdilo h—lii; 
•■d of the ootmtrayet fbreeaide ; upon les that yera be ra- 
BMcBe oi tdB y u e d there upon mnifr J^ &• ptaw- oom Mid 
eef^ajgaehapde to otdeymby the wfrimioi He wiae ooniiilp 
y^ y" ^itmS*yii flf Knglande^awl lik dByntwifj hew tpffciMly 
mcwaMP— neiemte ^pittteyemy^eiHi naiiiieyjn^we am^fv 
enoo^ tfivoB by*y^ ooale^of the nriie Iwidtti aodef thii 
portioeiflteBBaide^ &• wkhiitandysg- oA lliei mfioe: ofi tba 
Mid i<tiiiiiyi»>^ apd aalf bwm of hiii tWMpepla^^aiEtitiMt 
a^ ye 'Mide lande^ eieniiflBe^ faoL ciiMfed both by ae^ and- 
bf! hoidai. vnderthe.aane. peea^ aad U w i iraa? by eaperider 
Moadoi like aa the makae of Snghmdeia. 

<* Aim that ft pieaae ooar aaider ao^ 'ai g n e lorde gte* 
deaaly and tendiily ti oonaiderthe miachlefB andmatero 
aineaaide, y* wiflkfaea emyaeitt to cauae harty deatnieiQa 
of die aaidBi hndci; andthatitpkaehym^oe hiahie giaeev 
tegnMmtHoeBoeta hia: pepie here^ that thay, wilh ua U ^dia* 
pkaa&oa ofhyv^ittoirdeBira hn: praaaoce.at thift tyma 
intbhia aside Icade, the whkh wold, be pnncipall xemedia 
of all the mysdnefis and matera aboi?eaaidB/. and-sov^gne. 
oomforte of hia peple^ aid fynale rebuke of thayre eni* 
^yeB> that God graunta ham that to ae in haate. And; in 
caae that it be not. plesying to hia hie brdahip to oome 
Iiidyr aa yeft> and ake, ftraamooh^ aa ib hath besoUbe ^rmea 
oompleyned onto hym. and his worthie. cownaaill^ oi dlfse. 



eztmaioiis and oaq paienifiBts, rdon to Ihe leige pcq^le Jier^, 
by lieatenanto and other gov^nonn of tltetane-lfMDde «6r 
this, by the wich the same hinde is gretely fallen in de* 
olyaSj that it plese oiur0:8aid «o¥'ttigae loide of his grace 
hefrwj^QSK, to ordeyne tome ^^raoioiis aid haatie remedie; 
and also to oomawnde the UoutsiiaBtt that now ia, to soi* 
paifo in haste, with suffioeanoe of gode and man, and that 
he sethat the said hade be duefy keppyd 4ttd gov'njrd 
■daring his tevmej other else some other gi:ete knde of the 
kynge's blode, ^and snoh as the pepie woll diede and be 
afierd of, with sufficeannoe also of gode «nd meuj ja aneh 
wise that he that s^mJI come now be ev'jnore powisroaae 
to pay the peple, holde his zetenpe, and do.dne-execution 
of lawe> and pnnishe rebellion and other trespass at all 
times like aa the ^asoAskes; and 4hat faehaveipecially in 
oowmamdemsnt jualely and doe^io -Qhmfff this;«Bd 
that the wide lieptenante^ or ^Bf^iftb^ gost^xuar owajag, 
-fynde euffio^ant snrete to onre said^ junr'aigne losde to 
kepe his retenoe hans ttontinuely dming his terme, and 
also to peKfiyrme the articles fttiaido, and,t0.be here befioare 
the b^^yng of this somyr, or else the saide lande is like 
to be fvnalv destrued." 

■i^^ ■»*r ^w w9^^^y ^^l^W^^ ^^^r*^^ 

1439-40.— In the 18th year of Henry VI. ap«r}iaipeDl 
was held in Dublin, before Richard, archbishop of Dublin, 
the lord justiciary. The roU of ppoceedings ^f mdndp, is 
in the roUs .office, and ^o m ^tains eleven statales, fyEUPtf 
which axe printed in the authorised edition. 

i4A6JJ.'^Qtai Talbot;, «arl 4if Sfarewitbury^ w^s ap- 
pointed lord lieutenant of Ireland, and held a parliament 
at Tijm> on iWay after the feaat^ Ae £pj|4paDy ia this 
year, 25 Henry VI. a roll of the proceedings whereof, is 
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in the rolls office^ containing thirty-four statutes^ ten of 
vUdA are printed. 

1418.— Richard Plantagenet, duke of York^ father of 
Idng Edward the Fourth, was made lord lieutenant far 
ten yearij and held a parliamcfnt at Drogheda, on Friday 
before the fbast of St. Luke, 28 Henry VI. The roll of 
the proceedings whereof is also extant, and contains thirty- 
nine acts, four only of which are printed. Chapter seven 
enacts, that no lerd of pariiameni shall be a sheriff, and 
if elected, he shall be discharged. Another parliament 
was held at Drogheda in this year, on FViday before the 
feast of St. Mark the evangelist. 

1449.*— The rdl containing the proceedings of the par- 
liament of this year is extant, and contains thirty-nine 
statutes, seven of which are printed. Cliapter four is an 
act resuming all grants of lands and offices made in Ireland 
from a given period, and chapter 21, is an act for the incor- 
poration of a town, called Mulso's-oourt, in Feroolyn. 

1450.^- A parliament was held in this year, of which the 
roll is in the rolls office, and contains twenty acts, not one 
of which is printed. 

1453. — A parliament was held in this year, before Sir 
Edward Fitz-Eustace, knt. deputy to Richard, duke of 
York, earl of Ulster, and lord of Meath, lord lieutenant, 
of which three statutes are printed in the authorised edi- 
tion, but the roll of its proceedings is not in the rolls office. 

1464.— Thomas Fitzmaurice, earl of Kfldare, deputy 
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to Richard^ duke of York^ lord lieutenant^ held a great 
council at Dublin, on Friday before the feast of St. George, 
this year, the roll of the proceedings of which contains 
twenty-three statutes, four of which are printed in the 
authorised editions of the statutes, and have been consi- 
dered lawful statutes, although niade in a great council. 

1455.— A parliament was held this year in Dublin, be- 
fore the earl of Kildare, on Friday before the feast of St. 
Luke the evangelist, the roll of its proceedings contains 
thirty-eight acts, none of which ar^ printed in the au- 
thorised edition. 

1456. — A parliament was held at Naas, before the earl 
of Kildare, on Friday after the feast of All Saints this 
year, the roll of the proceedings of which contains thirty- 
one acts, three of which have been printed. 

1457*^-The earl of Kildare, held a parliament in Dub- 
lin this year, on Friday after the feast of the Purification, 
the roll of the proceedings of which, contains thirty-five 
acts, only two of which have been printed, and the fol- 
lowing year the earl held another parliament in Dublin, 
on Friday after the feast of St. Blaise the martyr, (3 Feb.) 
the roll whereof contains twenty-six acts, only one of 
which is printed* 

1459.— The duke of York, the lord lieutenant, held a 
parliament at Drogheda, on Friday after the feast of St. 
Blaise, and four sessions during the year. The roll of the 
proceedings whereof, contains sixty-three acts, of which 
only one is printed. 
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A dispmte anise at die ^reatfe oowcil ef the 8Mi of 
deary VI.i)etween Robert Psestoo, lord of Ckvmanatowii^ 
and David Fleiniag, lord of 8laM»,Jbr precedences wldofa 
ooatinaedto4hisperiod> when the lord «f GonBaaat^vn 
.preaented a petition to parUament^ aettiqg fiirth the aif- 
cumatancea of his ease, redted in chapter 80 of the ada 
of thi84)arliament9 which was enacted to settle the point 
indicate. The foUowkig isa tJFanslaliwn of t^flrt: ata>Blfl ;— 

^teow-^ iSke enpfiUeation of Robert PNBtooy'cfai'rBler^ 
ioid of Oormanatown. That whereas he md hiaaooealon 
in the time of Richard^ late king of Esf^aad, had been 
lords of Gbrmanstown^ and baront of the parUameni of 
ikes4ddUmd, and had their pkoes in liie p^Uamenta and 
■gveat oeoncila held in the Bame^ wVk the preoedenoe ap- 
'pertaining to the aame, abo^w any baven 'of •8ia&e» nntil 
the time of the gveait.eonacil/heldat Di^lin on Wwidmf, 
next before the feast of St. Andrew^ the apostle^ in the 
-fiMi year -of &e reign of king Henry VI. before Jame^ 
Jiol^ier^ late eail of Oroiond> d^oty -to the hi^ and 
puissant prince Richard^ duke of York> tfien lieutenant «f 
-the fend of Irdand ; and the eaid earl> meaning unkindly 
•the didionour and rebuke of the said lord Iidbert« -eoHH 
jDianded him^ with haughtiness and without lawftil deli- 
beration^ under great pains and penalties^ and under perl^ 
lous and evil threats^ to take bis place and seat to the said 
council, below Christopher^ then baron of Slaney without 
any examination or investigatioii of the demand abS 'title 
which the said lord Robert claimed to pre-emkiesBoe 1^ 
his own supplication and request^ but refused to pro ee cd 
In the inquiry and judgment, to the great injuiy and pr^ 
judice of his, the said lord Robert's tide^ mid against Jaw 
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and riglit. Anil that th^ oaid ear} at that timiB reA^sed tp 
pay any rn^sard or attention to any other thing but th^ 
unbouiided exeqition of his said malice, and repeatedly 
commanded the said Robert to obey his said orders, and to 
mt in that place, in that terrible manner and fmrm, which 
caiised him, feom fear ^d compulsion alone, to obey, he, 
boweyer, the^ made protestation that he was unwilling 
to take his seat in that place, in derogation of the title 
ifhich he had of right to sit above the said baron, in the 
said parliaments and ooupcils. He does not deny that he 
so sat, but says it was solely from fear of the said earl, 
and to avoid the jeopardies and inconyenjences of the eat- 
ecution of his said threatf . And h^e now prays, that not« 
witjastanding that he so took his seat at that time, and 
for that cause, it may not be takei^ as an eicample or 
prected^t, to the injury or prejudice of himself or his 
lieirs heireafter, as if it had been so enacted in the spud 
coonciL Upon consideration of the premises, it is enacted 
jand ordained in the said parliament, and by the authority 
of the same, that the said lord Robert shall have his place 
in all parliaments and great councils^ to be hereafter held 
jua the said land, as his father and grandfather had here- 
tofore. And that the sitting of the said lord Robert, ii^ 
the said cound}, by the said compulsive commandment of 
the #aid earl's ill will> against equity and justice, shal^ not 
be taken for a precedent, or ma^er of re^rd> against 
him or his heirs hereafter." 

This act, however, did not conclude the controycursy, 
for David, lord Slane, absented himself from parliaqient^ 
and refused to take his seat, or to submit to the provision 
of the act before recited. A parliament was held in the 

c c 
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first yeaf of king Edward the Fourth^ but the roll of its 
proceedings is so much mutilated^ that it is not l^ble, 
therefore^ the nature of its proceedings is unknown. 

In 1462^ Roland Fitz-Eustace^ lord of Portlester^ deputj 
to George, duke of Clarence^ then lord lieutenant of Ire- 
land^ held a parliament at Dublin^ on Friday after the 
feast of St. Luke the eyangelist^ the roll of which is 
extant^ though not perfect^ containing eighteen acts> only 
one of which has been printed. In this parliament the earl 
of Ormond was attainted^ and Sir Robert Preston^ lord of 
Gk>nnanstown^ again brought his case forward^ wh«i 
witnesses^ viz. '' dvoers persom of honour m thai land, 
whose names are affixed to the bill^ which was brought 
into parliament^" were examined as to the fact of his 
precedence above lord Slane^ and on their testimony it 
was enacted^ that the said lord of Gk)rmanstown> and his 
heirs, as lord of Kells in Ossory, should have precedence 
of the lord of Slane and his heirs, in all future parlia- 
ments and great councils. 

The following is a translation of the act> so passed to 
settle this question of precedence ; it is a singular and 
unique document^ showing the anxiety and care with which 
the peers of Ireland contended for^ and preserved their 
privileges in ancient times : — 

'^Item — ^At the supplication of Robert Preston, chivaler, 
lord of Gk)nnanstown, whereas, in a parliament held lately 
at Drogheda, and afterwards adjourned to Dublin, and 
there finished, before the most high and puissant prince 
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Richardj doke of York^ then being lieutenant of Ireland, 
on Friday next after the feast of St. Blaise, the bishop, in 
the 38th year of the reign of Henry the Sixth, late 
king of Ehigland, at the supplication of the said lord 
Robert, it was ordained, by the authority of the said par- 
liament, that he and his heirs should have and enjoy such 
place and sitting in parliaments and great councils, as his 
father and grandfather had and enjoyed. And because it 
is well known to divers persons of honour in this land, 
whose names are contained in a schedule, annexed to the 
bill brought into the said parliament, and hereinafter 
written, that Christopher Preston, chivaler, father of the 
said lord Robert, sat in parliaments and great councils 
above lord Christopher Fleming, baron of Slane, and that 
lord Robert Preston, great grandfather of the said Robert^ 
sat above lord Simon Fleming, at that time baron of Slane, 
and that lord David Fleming, chivaler, now baron of Slane, 
had absented himself from parliaments and great coun- 
cils, with the intent that the aforesaid persons who could 
come and prove the seat of their ancestors, should die 
before the matter aforesaid was duly examined, according 
to the tenor of the aforesaid act. Upon consideration of 
the premises, the persons aforesaid having been ex- 
aminedy and the allegations of the bill being found by 
their examination to be truey it is ordained, established, 
and adjudged, by the authority of the said parliament, that 
the said lord Robert and his heirs, as lord of Kelts in Os^ 
sortfy should have their places in parliament and grand 
councils and sit above David Fleming, now baron of Slane 
and his heirs, and all other barons of Slane, who shall be 
hereafter." 
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8CHSDUL& 0» WITNB88S8. 

'' Sir ThiDmas Bathe, diivaler^ lord of Loath^ 
'' Thomas Plmiketj chival^, 
*' Chriato|)her Piuiiket^ duTaler^ 
'' Robert l>OTedale^ chivaler, 
" Nicholas StJBngmLjn, esquire, 
'^ John Gaprcm, 
Niched Heredeman, esquire and many others. 



ti 



This lordihip of Keits in Ossory was a title in fee^ ac- 
quired by Robert freston, the great grandfisther, men- 
tioned in ihe forgoing act of parliament, by marriage 
with Margaret, daughter of Walter Birmingham, lord of 
Kells in Osiory, and sister and heiress of his son Walter 
Birmingham, lord of Kells, who died withoat issue, who 
was mother of Christopher Preston, lord of Kells, and 
grandmother of Christopher Preston, lord of Kells, fathor 
of Robert, the petitioner, who, in her right, became lord 
of Kells in Osiory. 

This title could not have reference to the tenure of the 
manor of Kells, which having escheated to the crown by 
forfeiture, had been granted to the said Walter de Ber- 
mingh^m for Ufby and after his death to James, earl of 
Ormond, for life also, nor was it in the possession of the 
Prestoiis, at the passing of the act of £dward IV. there- 
fore, it must have been a mere personal dignity, originating 
in the summons and sitting in parliament of Walter de 
Birmingham, by that title, in the reign of Edward the 
Third. 

The cscheator's account on the great roll of the Pipe of 
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Irdand, of tlie 35tli year of ki^ Edward Uie Thiid, 
prom tlie maniage of Robert Preston, witli Margaret> 
inter and oeir of W^alter de Bbmion^iaB, and a patent of 
tlie 25ih of Edward tlie Tbbd, proTea tlie grant of tlie 
manor of Kdk to Waher de Bimiin^iam^ knt. £x life» 
andaftcrkiadeatli^taJaBeaeirlof Ormond. 



Tlie annexed pedi^^iee sbews tlie deaoent of the peera^ 
of KeUs, finom tlie Brnnhtghanw to thb Plrestona. It 
may alao be dbaenred, tbat Sir Robert Preaton, knt. lord 
chief joatiee of the court of Common Pieaa, waa the firat 
lord of Gormanatown, having purchased the manor of 
Gormanstown from Sir Almaric de St. Amand, in the year 
1963. He was an Engliahmanj and the first of his £unily 
who settled in Ireland, waa often sommoned to parliamenti 
and great oooncils, as a privy councillor, and afterwards, 
after his marriage, as a peer. 

This evidence clearly negatives the alleged antiquity of 
the palatine barony of Slane, oi apeeragey and shows that 
Baldwin le Fleming, who was summoned to parliament 
3 Edward II. never took his seat, and that Simon le 
Fleming was really the first lord of parliament of the 
family of Fleming, or he would not have been puUne to 
Walter de Birmingham, lord of Kells. 
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Jambs de Birmingham= 

Peter de Birmingham^' lord of Tlietmoy=£la de Oding- 
or Monasterorisj in Kildare. sells. 

John de Birmingham^ eldest William de Birminffham^== 

son and heir, created earl of third son, attainted and 

Louth by Edward II. left three executed, 
daughters his coheirs. 



Walter de Birmingham, restored,= Elizabeth Multon, 
had a grant of the manor of Kelh in daughter and coheir 
Ossory for life ; summoned to parlia- of John, lord Egre- 
ment as lord of KelU, lord lieutenant of mont,reUct of Robert 
Ireland. Died 29th July, 1350. de Haverington. 

Walter de Birminff- Sir Robert de Preston,= Margaret, 



only daugh- 
ter, heir to 
her brother. 



ham, lord of Kells, only lord of €k>rmanstown 
son and heir; died with- in Meath, lord chief 
out issue. justice of the common 

pleas. 

Christopher Preston, lord of Gormanstown in right of h]s= 
father, and of Kells jure matrU. Sat in Parli ament. | 

I "^ 

Christopher Preston, lord of Kells and Gorman8town= 

l~ ' 

Robert Preston, lord of Kells and Gormanstown, 2 Edw. IV. 

The peerage of Gormanstown was puisne, but that 
of Kells was senior, to SUme, and, therefore, the parlia- 
ment decreed the precedence to Preston, as lord of Kells, 
which he inherited as heir general to his mother, both, 
consequently, were titles in fee descendible to heirs ge- 
neral. 

David, lord Slane, was himself a peer by a recent sum- 
mons, not being heir general of his great grandfather, who 
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was the first that tat in parliament, for his half brother 
John, left a son, who died without issue, and two daugh- 
ters^ who became coheirs of their brothers, between whom 
the original title went into abeyance. But David, lord 
Slane, being-related to the duke of York, and to king 
Edward IV. through the Gtenevills, had the old precedence 
allowed him. 

14C3.— A parliament was summoned to meet at Wex- 
ford, on Friday after the feast of St. Martin, the bishop, 
3 Edward IV. 1463, before Thomas, earl of Desmond, 
deputy to G^rge, duke of Clarence, lord lieutenant, where 
it met, and adjourned to Waterford, and met there on the 
Thursday following, and continued till the Monday after, 
when it adjourned to Saturday, the feast of St. Edmund 
the king, at Naas, and afterwards to Dublin, on Monday 
after the feast of St. David the bishop, where its sittings 
ended the Saturday following. The roll of the proceed- 
ings of this parliament is extant, and contains one hun- 
dred and nine statutes. Chapter four, is an enactment of 
the privil^e of parliament, " That every member, as well 
lords, proxies, and commons, be discharged, and quit of 
all manner of actions, had, or moved against them, or any 
of them, during forty days before and forty days after 
every parliament, and this to endure for ever." There 
are but three of the acts printed in the authorised edition 
of the statutes. The greater proportion of the unprinted 
acts are private, conferring livery or rectifying mistake^ 
or informalities in suing out livery, granting wardships, or 
other matters concerning estates. 

1466.— Thomas, earl of Desmond, lord deputy, held a 
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pvliament at Trim, on Wednead^j after the feaat of St. 

JLawrence in thia year. The roll of the enactmenta ia in 
the roUa office, and oontaina seventy-seyen atatutea> enacted 
in three aeasiona, of which but aix are printed. 

1467.— John, earl of Worcester, lord deputy to George, 
duke of Clarence, held a parliament at Dublin, which waa 
divers times prorogued ; the roll of its proceedings is in 
the rolla office, and contains eighty-four statutea of six 
yeaaions, four of whidi are printed in the authorised edl* 
tion. Among the unprinted public acta is gm act of re- 
sumption of the grants of land made during the rdgn of 
Henry the Sixth ; and another anthorising the lord liisu- 
tenant to appoint a seneschal to the palatine liberty of 
Meath, which had merged in the crown by inheritsance* 
The othera are private acis ecnrrectiiig errors in livery, 4qc. 

1467. — A parliament was held at Drogheda, on Monday 
after the feast of St. Michael, its enactments are enrolled 
on the preceding roll, only two of its statutes are printed- 
Among the unprinted statutes is one enacting, that the 
palatine liberty of Meath should continue, notwithstand- 
ing it had merged in the crown. 

1469. — A parliament was held in this year ; the roll of 
its proceedings is extant, but none of the statutes thereon 
have been printed. 

1471. — Thomas, earl of Kildare, deputy to George, 
duke of Clarence, lord lieutenant, held a parliament which 
met at Naas, on Friday after the feast of St. Andrew, and 
was afterwards prorogued to Dublin. The joU of its ata- 
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tutesare extant, and contains ninety-one enactdients> three 
of which are printed. 

] 474.-— A roll of the statutes of a parliament held in this 
year^ is in the rolls office^ and contains twenty-four acts, 
none of which have been printed. 

1475. — William^ bishop of Meath^ deputy to George, 
duke of Clarence, lord lieutenant of Ireland^ held a par- 
liament at Dublin, on Friday after the feast of St. Mar- 
garet^ the virgin, a roll of the statutes whereof is in the 
rolls office, and contain ninety-two acts, of which but one 
is printed. 

1477* — A roll of the statutes enacted in the parliament 
of this year is extant^ containing fifty-five acts, of which 
none have been printed. 

Gerald, earl of Kildare, lord justiciary of Ireland, 
held a parliament at Naas, on Friday before the feast 
of St. Petronilla^ the virgin, which was prorogued and 
adjourned various times. Three rolls of the statutes 
whereof are extant, containing forty-seven enactments, 
two of which only are printed. Chapter five, is an act 
repealing and annulling certain statutes of former parlia- 
ments, the precise terms of which were not known, which 
ordained, " That no manner of man should be admitted as 
proxy into any parliament for any clergy, if he were not 
beneficed within the diocess, nor knight for a county, 
if he were not dwelling within the said county, and might 
dispend forty shillings within the said county yearly, or 
okizen for a city, nor burgess for a town, unless he were 

Dd 
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dw«Uuig in tli^ wi4 city of bofmigb*" Vm 9MaU eHaolv 
tliat the statutes hereafter made iii p^rUament ptiaU be 
good and valid, althoo^^ tlie proxies, or xepreaentatiTee, be 
aa| aoqnali^^ 

1479. — There is in th^ roUs office a roll of siztoen sta^- 
tutes, enacted in the 19th of Edward IV. 

148a— 43erald« earl of Kildare, deputy to Richafd, 
duke of York, lord lif uteaant^ held a parliaivont «t Bub- 
Vn, on Monday, next after the f^B/Kt of the translation of 
St Thomas the martyr* thQ roU of the procoeding of 
which contains sixty statutes, only one of which, laying a 
duty on hawks exported, is printed. 

There is a roll endorsed as of the 81st of Edward IV. 
in the rolls office, but it is a matter of doubt, if it be of 
that year ; it contains tfn act of resumption. 

. The following letter from king Richard the Third, settles 
the period of the commencement of hia reign, it is enrolled 
on the memorandum roll of the exchequer of Ireland :— 

'' Richard, by the grace of Grod, king of Englaxid and 
of Ffrance, and lord of Ireland, to all oure subgietts and 
liegemen within oure land of Ireland, hering or seipg these 
oure letters, greting. Fforasmuch as we are enfourmed 
that there is grete doubte and ambiguyte amoung you for 
the certaine day of the comensing of our ragne. We sig* 
nifie unto you for the trouthe that, by the grace and suf- 
feraunce of oure blessed criatour, we entred into oure 
just title, taking upon us oure dignitio royall and supprem^ 
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gOTernauDce of this oure royms of England, the xxyi day 
of Joyn, the yere of our Lord m,cccc,lxxxiii. and after 
that we woU that ye doo make all writing and records 
among you. Yeven, under signet, at our castell of 
Notingham, the ziith day of Octobre, the second yere of 
our reigne." 

There are none of the statutes of Richard the Third 
printed, but there are two rolls of statutes of the par- 
liaments of his first and second years in the Rolls Office, 
that of the first year containing twenty-seven acts, that 
of the second seventeen. In the second year the act 
passed, in which the statute of Henry Fitz Empress is 
recited.* 

Earls of Kildare, were lord deputies during this and the 
preceding reign, and exercised the royal power according 
to their will, summoning parliaments which enacted laws 
of a very singular and extraordinary character ; among 
others an act was passed that the corporation and men of 
the town of Ross, might reprize themselvee against rob' 
berSf in other words, might rob the innocent to in- 
demnify themselves for having been previously plundered* 
Similar acts were passed for the citizens of Dublin, who 
were thereby authorized to reprize themselves by seizing 
the persons and goods of all English subjects whai- 
ever, except certain individuals mentioned in the act, 
and English merchants then in Dublin were allowed a cer- 
tain time to remove themselves and their property from 
Ireland. 

* See page 299. 
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As these acts are curiosities, and so clearly demon- 
strated the necessity for the enactment of Poyning'a 
statute, which, without such an explanation, is scarcely to 
be credited, translations are annexed. 

Among the statutes passed in the parliament, held at 
Naas, on Friday, after the feast of St Andrew the apostle, 
before Thomas Fitzmaurice, earl of Kildare, lord deputy 
to George, duke of Clarence, &c. &c, in the 12th year 
of king Edward the Second, A. D. 1478, is the follow- 
ing, cap. 47 : 

" Prayen the Commons — Whereas, the merchants of 
the city of Dublin, as well as those of Drogheda, have 
for time beyond memory gone to the noble realm of 
England, to practice their merchandize, remaining there 
buying and selling, and were reputed and considered 
Englishmen, and faithful liegemen of the king, and had 
liberty to go and return at their will. But that lately 
certain merchants of the same, who were waiting at 
Chester, and other places in England, with their wares 
and merchandize, were arrested and taken and remain in 
custody, without reasonable cause, to their great costs and 
loss unless they be graciously redressed. Whereupon 
the premises tenderly consideredy it is enacted, ordained^ 
and established by authority of parliament, that it shall be 
lawful for the friends of every person going into Eng^ 
land, and returning out of the same, who is arrested or 
taken, or shall hereafter be arrested or kept at Chester 
aforesaid, or at any other place in England, for any fault 
or misdeed committed in fact, or surmised to be committed^ 
^y o«y other person of this land, of whatsoever estate and 
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tondition he be, to take any mercJuint or person of the said 
realnif that to them shall seem best^ being within the said 
city or toum, or in any other place within the said land, and 
them to retain until the merchant or person of the said 
city, town, or place, or any of them so arrested, kept» 
or taken, be absolutely delivered to their liberty and wilL 
Provided that the merchants of England who are now in 
tliis landy shall have time of respite to withdraw themselves 
and their goods, that is to say, between this and the feast of 
the apostlesy Philp and James, next ensuing" 

The following act is not to be found on the Rolls of 
Parliament, but an exemplification under the Great Seal 
of Ireland, and teste of Gerald, earl of Kildare, deputy 
to Jasper, earl of Pembroke, lord lieutenant, is entered 
in the " Domesday Book of Dyvelyn Cytye.'* A record in 
the possession of the Corporation of Dublin, dated 5th 
June, 2 Hen. VII. in these words : 

" Henry the Seventh, &c. king of England and lord of 
Ireland, &c. to all, &c. greeting. We have inspected a 
certain act of our parliament, held at Dublin on Friday 
next, after the feast of St. Katharine the virgin, last past, 
before Gerald, earl of Kildare, deputy to our dearly be- 
loved uncle, Jasper, earl of Pembroke, our lieutenant of 
our land of Ireland, which act being in the French lan- 
guage, we have caused to be translated (into Latin). 

'< Item. — At the humble supplication of the mayor and 
all the king*s inhabitants of Dublin, whereas the said 
mayor, citizens and inhabitants, carry on great merchan- 
dize and trade in the kingdom of England, and beyond 
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the said kingdom, from the land of Ireland, to the great 
benefit and advantage of the same, and so it b that the 
said mayor, citizens and inhabitants, hare been often 
robbed and despoiled of their goods against all law and 
conscience, as well lately John Odeinporif Robert de 
Irlandy Thomas de Ebes, and William de Hibom of Li- 
verpool, in the county of Lancaster, went with force and 
arms to Wirrall, in the said kingdom, and there robbed 
and spoiled Robert Lawless of Dublin, merchant, of his 
goods to the value of one hundred marks, and Reginald 
Talbot, of goods to the value of forty pounds. And also 
the people of Yorkshire, took from Richard Bruyn^ John 
Clerks and the Baron of Skryne, goods to the value of 
forty pounds. Also Leo HohnaU^ of WtrraUy in the county 
of Chester, with divers others of the said counties of 
Lancaster and Cheshire, robbed and despoiled William 
Brown, Patrick Melsy John Pelet, Robert Forster, and 
divers others of the citizens and inhabitants of the said 
city of their goods and merchandize to the value of 
twenty pounds, and threatened to kill them, calling them 
false herlottes and Ireshe knaves, to their great [injury and 
damage, and extreme annihilation and debilitation of the 
said mayor, and divers of the said citizens and inhabitants, 
and all others in future, unless that immediate, direct, 
and due remedy be quickly had in this behalf. Upon 
consideration of the premises, and also that the said 
Robert Lawless took proceedings to prosecute, accord- 
ing to due form of law, the said malefactors, and could 
obtain no remedy, upon which he laboured for a remedy 
from the king's good and royal favour, praying that he 
would command that the nobles on the coasts should dis- 
train the robbers, and make full restitution to the said 
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Robert of hb goods as before recited, to which they were 
iUsobedienty and restored nothing to the said Robert. 

** Therefore be it enacted, and established by the au- 
thority of the said parliament, that from the feast of St 
John the baptist next ensuing, ii shall be latefulto the said 
mayor 9 eiHzens and inhabiiatUs, and every of them^ to at' 
iaekj and arrest any person or persons of the said hingdom 
of Englandy and cdi places in obedience to the roytd au- 
thority ihereof^ as well for the future as the past, for any 
affenees committed^ or hereafter to be committed^ and like^ 
wise to arrest their bodies and goods wherever they be able 
io find them^ as well within franchises as without^ and 
them to keep under the said arrest until the said mayor^ ci- 
tizens and inhabitants^ and every cf them have and receive 
full restitution of their goods^ and compensation for their 
losses. And if any person or persons, whatsoever be their 
state or condition, shall help, support, maintain, or colour, 
any person or goods of the said kingdom, by which the 
said mayor, citizens, or inhabitants of any of them shall, 
or may be injured against the meaning of this act or or- 
dinance, so that they cannot, or shall not be able to draw 
benefit from the same, they shall forfeit two hundred 
pounds, one-half to the king and the other to the said 
mayor, citizens, and inhabitants, who shall be so injured 
and aggrieved, because that no protection or safeguard 
shall be held valid to any person against this act or ordi- 
nance. Provided always nevertheless, that this act or 
ordinance shall not extend, or be pr^udicial, to John Vale 
of Coventrey merchant^ John Gale of Wakefield^ merchant^ 
TTunnas Hoggeson of the same^ merchant^ John Fhcherqf 
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Manchester^ merchaniy nor to Richard Beiwkky junior j of 
ike same, nor to their factors, attomies, goods, chatties, 
or warehouses, &c. or any of them for any offence before 
this time committed/' 

We have, therefore, at the request of the said mayor, 
&c, exemplified this act or ordinance under our Great 
Seal, &c. Witness our aforesaid deputy at Dublin. 5th 
Jan. in the second year of our reign. 

These, and other acts of a similar nature and tendency, 
which went effectually to destroy the royal authority in 
Ireland, led to the sending over Sir Edward Poynings as 
lord-deputy, by Henry the Seventh, and the passing of 
the act afterwards known by the name of Poynings lawy 
by which the parliament and government of Ireland were 
deprived of the power of originating any act, or bringing 
in any bill into either house of parliament, until the mea- 
sure had received the assent of the king in council in 
England, which continued to be the law of Ireland until 
the year 1783. 

The before-mentioned statutes which made it lawful for 
one part of the king's subjects to levy war against another 
part were also repealed, and the earl of Kildare was 
shortly after attainted and executed for high treason. 

The statutes passed during the reigns of Henry the 
Sixth, Edward the Fourth and Richard the Third, con- 
tain a very complete history of the transactions of the 
English government in Ireland for that period; even 
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the courts of law; required the assistance of parliament to 
enforce their decrees and, to compel the great proprietors 
to attend their summons, or the king's writs, acts were 
passed calling, by proclamation, for the attendance of 
individuals on pain of attainder or outlawry. 

In some parts of the country the law of England was 
altogether superseded, and the civil code substituted in 
its stead, and that law was adminbtered by the mayor of 
Gal way, in the name of God^ so completely had the 
English power been enfeebled or set aside. 

In the 17th year of king Edward the Fourth, A. D. 
1478, Jermyn Lynch, Goldsmith, complained to parliament 
that he had been sued by Walter White of Limerick, mer- 
chant, and Garrett Lewes, "before the sovereign and 
portrieves of Gal way, by the civil law, and that on judg- 
ment they got possession of his premises in the town of 
Galway," whereupon, as there is no sheriff in the counties 
of Limerick or Connaught, nor any lettered man by 
which the law could be duly executed, William, son of 
Saunders Lynch, sovereign of Galway, John French, 
John Fitz William Blake, and Thomas Blake of Galway, 
merchants, who had proceeded according to the imperial 
or civil lawy and not according to the law of England, 
were by this statute required to appear in the court of 
King*s Bench, with the records of their proceedings, or 
forfeit £10. for each offence. 

Henry the Seventh, however, introduced a better sys- 
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